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District court affirmed Judge Perris’s order holding that

creditor Global Telecom Services, Inc.’s claim was a general

unsecured claim.  The issue was whether Global’s claim qualified

for a gap priority under § 502(f) and § 507(a)(2), which require

that the claim arise after the commencement of the case but

before the earlier of the appointment of a trustee and the order

for relief, and that it arise in the ordinary course of the

debtor’s business or financial affairs.  

The court concluded that Global’s claim arose before, not

after, the order for relief.  The parties had entered into a

contract prepetition.  Global paid Atlas $800,000 as a deposit. 

When Global failed to perform, the parties entered into another

agreement under which Global agreed to post a letter of credit,

Atlas agreed to credit Global with $700,000, and Atlas agreed it

would send Global the $700,000 when Atlas drew on the letter of

credit.  Global posted the letter of credit, and Atlas’s

accountants moved the $700,000 from income to a deposit account. 

However, Atlas did not pay Global the $700,000, and an
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involuntary bankruptcy petition was filed against Atlas.  The

contract was terminated postpetition.

The court concluded that the $700,000 was a deposit on the

contract and that Global was entitled to the money because it

performed its obligations precedent to its right to the deposit. 

The court also concluded that the $700,000 claim was a contingent

claim that arose prepetition.  Only the breach of the contract

occurred postpetition.

The court also discussed the tests for determining whether a

claim is in the ordinary course of business, the horizontal

dimension test and the vertical dimension test.  There was no

evidence that the postpetition breach of the prepetition contract

was an expenditure incurred in the ordinary course of business.
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