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10/25/95 BAP, reversing DDS Published

Debtor suffered a workers' compensation injury in 1985 for
which she filed a workers' compensation claim against SAIF in 1987.
SAIF paid debtor more than $28,000 between 1987 and 1992 for "time
loss" or temporary total disability.  In 1992 SAIF determined
debtor was medically stationary and had no permanent disability.
SAIF thereafter determined that debtor had received overpayments of
approximately $10,000.  Debtor appealed the denial of permanent
disability and filed bankruptcy.  SAIF brought a declaratory
judgment action to determine whether SAIF could present its
counterclaim for offset of the overpayment against the debtor's
appeal for permanent disability payments.  Debtor had asserted that
SAIF would violate either §362 during the bankruptcy or §524 after
discharge by pursuing the counterclaims.  Judge Sullivan adopted
the conclusion of a prior advisory letter by Judge Hess relying on
Lee v. Schweiker, 739 F.2d 870 (3d Cir. 1984) in determining that
SAIF could not recover excess temporary disability payments from
any future permanent disability award.  SAIF appealed to the BAP;
the appeal was dismissed as not ripe for review because no
permanent award had been established.  The Workers' Compensation
Board adopted the state referee's permanent disability award.
Debtor did not appeal this decision.  SAIF thereafter reinstated
the appeal to the BAP.  

The BAP reversed.  The BAP discussed the doctrines of setoff
and recoupment.  Because debtor's entitlement to both the temporary
and permanent awards arose with and are based upon debtor's initial
injury, the overpayments constitute a pre-existing charge against
debtor's right to permanent disability award.  Either setoff or
recoupment should have been permitted.
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