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The Ninth Circuit affirmed the decision of the BAP and Judge
Sullivan to revoke the debtor's discharge and recover payments
which the debtor made with estate assets and without the trustee's
approval.

Although the discharge had not been formally entered, no
objections were filed within the statutory deadline, and the court
deemed the discharge entered on the 60th day after the §341a
meeting. The debtor continued to operate a business that the
trustee had decided to close. The debtor opened a bank account in
Virginia for the business receipts. the debtor hid the account
from the trustee and paid the other defendants with funds from that
account.

Although he knew of the accounts' existence before the
discharge, the trustee did not learn that it contained estate
assets until after the discharge was deemed effective. Therefore,
revocation of the discharge for fraud was appropriate.

The recovery of the estate assets from the other defendants
was also affirmed. The payees were initial transferees under §550,
so their attempts to establish good faith receipt of the funds were

irrelevant.
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Opinion by Judge Canby

SUMMARY

Bankruptcy
Affirming a judgment by the Bankruptcy Appellate Pane]

revoking a debtor’s discharge, the court of appeals held that
revocation was proper in the absence of a formal discharge
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and that funds received by payees in violation of the dis-
charge order were to be returned to the estate.

Debtor Lelon C. Dietz’s estate was placed by the bank-
Tuptcy court in liquidation after Dietz had defaulted on his
Chapter 11 plan. Mitchell was appointed as trustee. Dietz’s
creditors met and the subsequent 60-day period for objecting
to discharge of debts expired without any objections having
been filed. The bankruptcy court never entered a formal order
of discharge, even though Dietz was entitled to it on February
15, 1985. Mitchell decided to continue the operation of one
of Dietz’s business, but not to continue another. Despite the
trustee’s decision, Dietz took steps to continue the business
that was discontinued by the trustee. Dietz opened a bank
account in Virginia, and deposited in it proceeds from pre-
paid business subscriptions, accounts receivable, and a loan
from his fiance. Dietz drew on the account to keep the busi-
ness going and paid several individuals. Mitchell became
aware of the bank account in January 1985, and obtained
official records of the account on February 18, 1985. Four
days later, he filed a complaint to revoke Dietz’s discharge.
Mitchell also filed adversary proceedings against individuals
who received payments from the Virginia account. The bank-
ruptcy court revoked Dietz’s discharge. The Bankruptcy
Appellate Panel affirmed.

[1] To obtain revocation of a debtor’s discharge under 11
U.S.C. § 727(d)(2), a trustee had to learn of the debtor’s fraud
after discharge had been granted. [2] Although the bankruptcy
court had not formally entered an order of discharge at the
time Mitchell requested revocation, it did not err by consider-
ing the request. By deeming the discharge to have been
entered on February 15, 1985, the court acted consistently
with the spirit of the bankruptcy rules, contemplating that
discharge was effective immediately upon expiration of the
60-day period following the creditors’ meeting, so long as no
objections were filed. [3] The bankruptcy court did not err by
finding that Mitchell learned of the basis for revocation only
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after February 15, 1985, the effective date of discharge.
Although Mitchell became aware in January that the bank
account existed and that Dietz had made payment from it to
an employee, it was not until February 18, 1985, that he real-
ized the account predated Dietz’s involuntary bankruptcy
and contained funds belonging to the estate. Sufficient evi-
dence supported the finding that Mitchell learned of Dietz’s
unauthorized use of estate funds after the effective date of dis-
charge. [4] As a trustee, Mitchell was authorized to avoid
unauthorized transfers of estate property, and to recover that
property from an initial transferee, or from any subsequent
transferees who did not prove that they received the property
in good faith, for value, and without knowledge of the voida-
bility of the transfer. [S] The date of discharge was irrelevant
to the time limit for Mitchell’s recovery actions against the
payees. He was entitled to sue for recovery at any time before
the case was closed, or within one year after the avoidance of
transfer, whichever occurred first. The record showed that he
had done so within these time limits. [6] The payees were the
initial transferees of the estate property in question. As initial
transferees of the estate property, they were not entitled to
assert good faith defenses to Mitchell’s recovery actions.

COUNSEL

Jonathan Yost, Huntington Beach, California, for the appel-
lants. .

Steve Rissberger, Ranson, Blackman & Simson, Portland,
Oregon, for the appellees.

OPINION
CANBY, Circuit Judge:

John Mitchell, the trustee in bankruptcy, requested that the
bankruptcy court deny or, in the alternative, revoke Lelon
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Dietz’s chapter 7 discharge; and that it order certain individ-
uals to return various sums of money that Dietz, without
Mitchell’s authority, had paid them from estate assets. The
bankruptcy court granted Mitchell’s requests, and the Bank-
ruptcy Appellate Panel affirmed in all respects. Dietz and the
payees appeal. We affirm.

FACTS

In the fall of 1984, after Dietz had filed a voluntary petition

for relief and had subsequently defaulted on his chapter 11 .

plan, the bankruptcy court placed Dietz’s estate into liguida-
tion under chapter 7 of the bankruptcy code, 11 U.S.C. §§ 701
- 766, and appointed Mitchell as trustee. Dietz’s creditors met
in December 1984, and the subsequent 60-day period for
objecting to discharge of debts expired without any objec-
tions having been filed. Although Dietz thereby became enti-
tled to discharge on February 15, 1985, the court never
entered a formal order to that effect.?

Pursuant to his authority, Mitchell had decided to operate
one of Dietz’s two sole proprietorships (“Com-Group”, a cus-
tom printing operation) and nof to operate the other
(“Airbrush”, a magazine publishing and distribution opera-
tion). Despite the trustee’s decision, Dietz took steps to con-
tinue Airbrush. Without informing Mitchell or the creditors,
Dietz opened a bank account in Virginia, and deposited in it
proceeds from prepaid subscriptions, accounts receivable
and a loan from his fiance. Dietz also drew on the account in
order to keep the business going.

Mitchell first became aware of the Virginia account some-
time in January 1985; he obtained official records of the

The bankruptcy rules provide that interested parties may object to dis-
charge within 60 days after the meeting of creditors, and that, if there is no
objection within that period, the court “shall forthwith grant the
discharge.” Bankr. Rule 4004.
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February 18, 1985. Four days later, on February

account on
22,1985, he filed a complaint in which he asked that the court

quently, the court revoked the discharge.? It also determined
that nine of the eleven individuals whe received funds from
the Virginia account must repay the estate,




INRE DieTZ 10335

A.  Revocation of Discharge

[1] The bankruptcy code provision under which Mitchell
brought this action states that on request of a trustee the court
shall revoke a discharge if

the debtor acquired property that is property of the
estate ... and knowingly and fraudulently failed to
report the acquisition of or entitlement to such prop-

erty, or to deliver or surrender such property to the
trustee . . . .

Neither of these contentions has merit,
1. Revocation in the absence of formal discharge

[2] Although the bankruptcy court had not formally entereq
an order of discharge at the time Mitchell requested revoca-
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tion, it did not err by considering the request. See In re Meo,
84 Bankr. 24, 28 (Bankr. M.D. Pa. 1988) (explicitly permit-
ting creditor to seek revocation after 60-day period had
closed without objection, and no formal discharge had
occurred). By “deem([ing the discharge] to have been entered”
on February 15, 1985, the court acted consistently with the
spirit of the bankruptcy rules, which contemplate that dis-
charge is effective immediately upon expiration of the 60-day
period following the creditors’ meeting, so long as no objec-
tions are filed. See Bankr. Rule 4004(c); B. Weintraub and A.
Resnick, Bankruptcy Law Manual, | 3.04[1] at 3-19 (rev. ed.
1986) (noting that in the absence of timely objections dis-
charge is “automatic” and “a matter of course”).

2. Date on which Mitchell acquired relevant information

[3] Nor did the bankruptcy court clearly err by finding that
Mitchell learned of the basis for revocation only after Febru-
ary 15, 1985, the effective date of discharge. Although Mitch-
ell became aware in January® that the Virginia account
existed and that Dietz had written a check on that account to
an Airbrush employee, Mitchell did not know that the funds
in the account were estate assets. Indeed, Dietz had informed
Mitchell that the funds in the account were the proceeds of a
loan. According to Mitchell’s testimony, it was not unti Feb-
ruary 18, 1985, when he received official records from the
Virginia bank, that he realized the account predated Dietz’s
involuntary bankruptcy and contained money belonging to
the estate. Thus, sufficient evidence supported the finding
that Mitchell learned of the critical fact — Dietz’s unautho-
rized use of estate funds — after the effective date of dis-
charge.

5The only evidence that Mitchell learned of the Virginia account earlier
than January came in the testimony of Larry Wrenn, which Mitchell dis-
puted. The court expressly found Mitchell more credible than Wrenn on
this subject. Like the Bankruptcy Appellate Panel, we shall not disturb the
trial court’s assessment of relative credibility.
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B. Liability of Virginia Account Payees

[4] The bankruptcy code provisions under which Mitchell
proceeded against the Virginia account payees allowed him,
as trustee, to “avoid” unauthorized transfers of estate prop-
erty, and to recover that property from the initial transferee,
or from any subsequent transferees who did not prove that
they received the property in good faith, for value, and with-
out knowledge of the voidability of the transfer. See 11 U.S.C.
§§ 549(a), 550(a) and (b). The Virginia account payees claim
that Mitchell’s attempted recovery must fail, first, because he
filed the actions after Dietz’s discharge became effective; and,
second, because the payees were initial transferees and
received the property in good faith. Both of these arguments
are incorrect.

1. Timeliness of Mitchell’s recovery actions

[5] Contrary to the payees’ argument, the date of discharge
was irrelevant to the time limit for Mitchell’s recovery
actions. The code entitled him to sue for recovery at any time
before the case was closed, or before one year after the avoid-
ance of transfer, whichever occurred sooner. See 11 U.S.C.
§ 550(e). The record shows that the case was still open when
Mitchell brought his actions on April 16, 1985. Further, since
Mitchell sought both avoidance and recovery in the same
complaints, his recovery actions were, of course, within a year
of transfer avoidance.®

2. Payees’ status and good faith defenses
[6] In the face of the bankruptcy court’s finding that Dietz

himself was the initial transferee and the payees subsequent
transferees, both Mitchell and the payees argue on appeal that

SMitchell’s complaints were also timely as petitions for avoidance. He
filed them before the case was closed and before two years after the date of
the transfers. See 11 U.S.C. § 549(d).
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the payees were initial transferees. In light of the parties’
agreement, we have assumed, without deciding, that the pay-
ees were indeed the initial transferees of the estate property in
question. From this premise, it follows that the payees’
attempts to establish good faith defenses are irrelevant. As
_initial transferees, they were not entitled to assert good faith
defenses to Mitchell’s recovery actions. Compare 11 U.S.C.
§ 550(a) with id. at § 550(b). Thus, to dispose of the payees’
appeal on this point, we need not consider whether the bank-
ruptcy court erred in finding their good faith defenses
inadequate.”

AFFIRMED.

’In any case, review of the bankruptcy court’s decision on these defenses
would be impossible, since, as the Bankruptcy Appellate Panel noted, the
payees did not include in the record on appeal a transcript of the relevant
proceedings. Moreover, in their brief to this Court, the payees have not
cited a single piece of evidence to support a finding of good faith receipt.
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