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Debtors executed a “Straight Promissory Note Secured by Deed of Trust of the Same
Date and Settlement Lien Agreement of the Same Date (“Note 1").  As security, Debtors pledged
the anticipated proceeds from a prepetition personal injury action and directed their attorney to
pay Note 1 from any proceeds of the personal injury action.  Note 1 was later amended to change
the amount of the principal balance to reflect additional advances provided to the Debtors.  

While the personal injury action was pending the Debtors moved to Oregon.  After that
move, the note holder transferred its interest in the note to Christine Houston and Helen Getsey
(“Appellants”).  The transfer was accomplished by means of a substituted note and lien
agreement, “Straight Promissory Note Secured by Settlement Line Agreement” (“Note 2").  Note
2 provided for payment of $83,877 plus interest with a term of one year with interest payments
due monthly until the principal and interest was paid in full.  Note 2 provided that it could be
paid  “sooner, upon borrower receiving money from Insurance Settlement.”  The lien agreement,
like the earlier agreement, directed the Debtors’ personal injury attorney to pay the amount
owing to the Appellants from the anticipated proceeds of the personal injury law suit.  The
Appellants did not file a UCC filing statement or take any other action to perfect their interest in
the proceeds of the personal injury law suit.  

The Debtors filed their bankruptcy petition on May 24, 2002, and soon thereafter they
settled the California personal injury case for $195,000.00.  Following settlement of the personal
injury action, the Chapter 13 Trustee executed an Assignment of Trustee’s Avoidance Claims to
Debtors, purporting to assign the “Estate’s rights, powers, and standing to avoid transfers” under
11 USC §§ 544-48 in exchange for the Cohens’ promise to pay the net proceeds to the Trustee
(“the Assignment”).  The Cohens moved for and obtained court approval of the assignment.  The
Debtors then filed an adversary proceeding to avoid Appellants’ security interest in proceeds of
the settlement.

In their adversary proceeding the Debtors contended that the settlement proceeds were a
general intangible which could only be perfected by a UCC filing.  The Appellants disagreed. 
They contended that Note 2 and the lien agreement constituted an equitable assignment that



transferred all ownership rights in the litigation proceeds to them.  Alternatively, they argued
that lien agreement was an assignment of either an “account” or a “payment intangible” and thus
automatically perfected under UCC § 9-309.  The matter came before the court on the parties
cross motions for summary judgment.  

The bankruptcy court, in a letter opinion, ruled for the Debtors, finding that the
Appellant’s interest in the settlement proceeds was a general intangible that could only be
perfected by a UCC filing.  The court found that since the Appellants had not filed a UCC
financing statement their interest was unperfected and therefore avoidable by the Debtors. 

Neither the motion for approval of the trustee’s assignment nor the court’s order
approving that assignment were made a part of the record on appeal.  As a result, the BAP
believed that the assignment had not been expressly approved by the bankruptcy court.  It
therefore first addressed the issue of whether the Debtors had standing to bring an avoidance
action on behalf of the estate in the absence of court approval of the assignment.  

After an extensive review of the statutory language of the Code and its legislative history,
the court concluded that “a holistic construction of the Bankruptcy Code supports the standing of
Chapter 13 debtors to exercise trustee avoiding powers without first obtaining special permission
from the court . . . .”  Thus, it concluded, the Debtors did have standing to bring the avoidance
claim.   

The BAP then turned its attention to the merits of the bankruptcy court’s decision. It
affirmed the bankruptcy court’s ruling that the lien agreement was not an equitable assignment
because the debtors remained obligated for any balance due on the note after payment of the
settlement proceeds and because the Debtors retained the right to the proceeds to the extent that
they exceeded the amount due on the note.  

The BAP also affirmed the bankruptcy court’s determination that the agreement did not
constitute an assignment of an account or payment intangible.  It agreed with the bankruptcy
court that expected proceeds of a lawsuit were not an “account” because the “sine qua non of an
account is the existence of a monetary obligation that is not contingent.”  It further agreed with
the bankruptcy court that expected proceeds were not a “payment intangible” since there is no
monetary obligation in existence until the suit was settled or reduced to judgment.  
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