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Debtor appealed from a ruling of the bankruptcy court that a portion of the debt owed to
contract seller of a restaurant business was nondischargeable under § 523(a)(6) of the bankruptcy
code.  The bankruptcy court found the debt nondischargeable based on its conclusion that the
seller had a security interest in the assets of the restaurant and that the debtor, with knowledge of
that interest, sold or otherwise disposed of the seller’s collateral without accounting to her for the
proceeds of the sale or disposition.  The bankruptcy court further found that the debtor’s actions
were “willful and malicious” in that he acted with the subjective knowledge that his actions were
likely to cause harm to the seller.  

On appeal the debtor argued that the bankruptcy court erred in finding that the seller held
a security agreement in the restaurant assets and applied an incorrect standard for determining
whether the conversion of the assets allegedly subject to the security interest was “willful and
malicious.”  

In support of this argument that the seller held no security interest in the restaurant assets
the debtor pointed out that although the original buyer had granted the seller a security interest in
the assets of the restaurant, he had not assumed that security agreement nor signed a new
security agreement.  Although he had signed a financing statement in favor of the seller, the
debtor argued that this document was insufficient to create a security agreement in favor of the
seller.  The BAP agreed that the financing statement, taken alone, was not sufficient to create a
security interest in favor of the seller.  It found, however, that the debtor’s knowledge of the
history of the original sale, including the documents granting the seller a security interest in the
restaurant assets, together with the security agreement signed by the debtor “clearly met the
minimum formalities of a written security agreement” under Oregon law.  

 The BAP also rejected the debtor’s argument that the bankruptcy court applied an
incorrect standard to determine whether the conversion of the seller’s collateral was “willful and
malicious”.  In describing the test to determine a debtor’s state of mind the bankruptcy court held
that an act was “willful and malicious” if taken with subjective intent to cause harm or “under
circumstances where there is an objective and substantial certainty of harm from the act.”   The
BAP, citing Carrillo v. Su (In re Su), 290 F.3d 1140, 1142 (9th Cir. 2002)  agreed that the
standard, as articulated by the bankruptcy court was incorrect and that the “wilful injury
requirement is met ‘only when the debtor has a subjective motive to inflict injury or when the
debtor believes that injury is substantially certain to result from his own conduct.’” It found,
however, that the bankruptcy court’s “actual findings”, including its findings that the debtor was
aware of the seller’s security interest and that the retention of that interest was to protect the



seller in the event of the buyer’s default, “sufficiently determined Debtor’s subjective intent to
harm [the seller] and, thus, the requisite ‘willfulness’ prong was established.”  

As a final matter, the BAP rejected the Debtor’s contention that the court should have
granted his motion for a directed verdict at the close of the seller’s case in chief.  The BAP found
that debtor waived his right to appeal any error resulting from the failure to grant the directed
verdict by offering his evidence after denial of his motion rather than refusing to offer his
evidence, accepting a judgment for the seller and appealing from that judgment.  
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