§ 362

automatic stay of state appeal
condom ni um assessnent s
statutory lien

ORS 100. 405(4)

ORS 100. 450. (2) (b)

In re Not eboom Case No. 03-44281-e€l p13
In re Janes Case No. 04-30384-el p13
In re Bal ch Case No. 04-30407-el p13
5/ 24/ 04 ELP Unpubl i shed

Credi tor condom ni um associ ati on sought relief fromthe
automatic stay to allow an appeal of a judgnent agai nst debtors
for condom nium fees and assessnents to proceed in state court,
and to allow the state court to enter judgnent for the attorney
fees incurred in enforcing the assessnents. The court held that
the automatic stay applies to stay all actions against the
debtor, no matter who appeals. Therefore, it applies to the
debtors’ appeal of the association’s judgnment against themfor
fees and assessnents. Because all three debtors’ chapter 13
pl ans depend on resolution of the state court appeal, there was
cause to lift the stay to allow the appeal to proceed.

State statute provides that, when a claimis filed and
recorded for condom nium fees and assessnents, the claim
automatically accunul ates | ater unpai d assessnents, including
attorney fees for collection. ORS 100.450(2)(b); 100.405(4).
Unpai d assessnents create a statutory lien on the condonm ni um
unit. Therefore, the attorney fees incurred in pursuing
foreclosure in state court of the condom niumlien for dues and
assessnents were automatically included in the prepetition
statutory lien, and a postpetition judgnment for that amount wl|
not change an unsecured claimto a secured one. The claimwas
secured as of the petition date. The court granted relief from
stay to allow the association to obtain the judgnent for attorney
f ees.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON
I n Re: Bankrupt cy Case
No. 03-44281-el p13

JAMES | RA NOTEBOOM and
SHONNA DI ANE NOTEBOOM

)
)
)
)
)
Debt or s. )
;
In re: ) Bankruptcy Case
) No. 04-30384-el p13
ROBERT B. JANES, )
)
Debt or . )
;
In re: ) Bankruptcy Case
) No. 04-30407-el p13
Rl CHARD D. BALCH, )
)
Debt or . )  MEMORANDUM CPI NI ON
)

This matter canme before the court on creditor Kelly Creek
Condom ni um Associ ation’s (the Association) notions for relief from
the automatic stay in each of the above-captioned cases. For the
reasons outlined below, I will grant the notions.

The Association holds a state court judgnent against the

debtors in each of these cases for condoni ni um dues and assessnents
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pl us an undeterm ned anount of attorney fees. After the state court
had entered judgnent in each of these cases, which apparently were
tried together along with simlar clains against two parties who did
not file bankruptcy, the court determned that the Association is
entitled to a judgnent for attorney fees and directed counsel for
the Association to prepare an attorney fee judgnment. Before the
attorney fee judgnment could be entered, each of the debtors filed a
petition under chapter 13 of the Bankruptcy Code. The judgnents
agai nst debtors Not eboom and Janes for dues and assessnents are for
approxi mately $5,700. The judgnment against Balch is for

approxi mately $8,000. According to the Association, the state court
has determ ned that each debtor is jointly and severally liable for
approxi mately $77,000 in attorney fees.

The Association seeks relief fromthe automatic stay to all ow
it to obtain entry of the judgnent for attorney fees, and to all ow
t he appeal of the state court judgnent, which debtors have
apparently already filed, to proceed. Each of the debtor’s plans
di scl oses the pendi ng appeal and indicates that the amount of the
Associ ation’s claimcannot be determ ned until the appeal is
conpl et ed.

The | egal issues raised by the debtors’ responses to the
notions for relief fromstay are (1) whether the state court appeal
can proceed wthout relief fromstay and (2) whether entry of a
judgnment for the attorney fees awarded in the condom niumlien
forecl osure action would change an unsecured claimto a secured

claim
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Section 362(a) of the Bankruptcy Code provides that the
filing of a bankruptcy petition operates as a stay of any
enforcenent of a prepetition judgnent against property of the
estate, to create, perfect or enforce any |lien against property of
the estate, or to create, perfect, or enforce against property of
the debtor any lien to the extent the lien secures a claimthat
arose before bankruptcy. A creditor is entitled to relief fromthe
automatic stay “for cause.” 11 U S.C. § 362(d)(1).

1. The automatic stay applies to debtors’ state court appeals.

Debtors argue that the state court appeal of the dues and
assessnments judgnent is not subject to the automatic stay and so can
proceed without relief fromstay fromthis court. That is not
correct. The automatic stay applies to all appeals of actions
agai nst the debtor, no matter who appeals. Therefore, because the
state court actions were against debtors, the automatic stay applies
to stay the appeals, even though debtors are the appell ants.

| ngersoll-Rand Fin. Corp. v. Mller Mning Co., Inc., 817 F.2d 1424,

1426 (9th Cr. 1987); In re Rother, 200 B.R 644 (9th Cr. BAP

1996). Therefore, the state court appeals cannot proceed to
resolution without an order granting relief from stay.

Compl eti on of each of the debtors’ chapter 13 plans requires
resolution of the state court appeals. Therefore, there is cause
for granting relief fromstay to allow the state court appeals to

proceed.
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2. Entry of judgnent for attorney fees in the state court

litigation will not convert an unsecured claimto a secured claim

Debtors argue that the Association’s claimfor attorney fees
connected with the lien foreclosure actions is presently unsecured,
and will be converted to a secured judicial lien if the Association
is allowed to obtain a judgnent for those fees in state court. The
Associ ation argues that entry of judgnent will not change the status
of the claimfromunsecured to secured, because the attorney fees
are already a statutory lien on debtors’ real property. Therefore,
the claimis currently secured, and entry of judgnment will not
change that. For reasons explained below, | agree with the
Association’s conclusion that it had a prepetition secured claim
that included attorney fees.

The Association relies on ORS 100.450(2)(b), which provides
that, when a claimfor an unpaid assessnent has been filed and
recorded, “such claimshall automatically accunul ate the subsequent
unpai d assessnents and interest thereon without the necessity of
further filings under this section.” Because the Association had
filed and recorded a claimfor unpaid assessnents, which remain
unpaid, it asserts that the lien for those assessnents automatically
includes the attorney fees incurred in collecting the unpaid
assessnents.

The Oregon condom ni um statutes provides that, subject to the
condom nium s declaration and byl aws, a condom ni um associ ati on nmay

“l evy and col |l ect assessnents for conmon expenses fromunit owners,”

Page 4 - NMEMORANDUM OPI NI ON




© 00 N o o b~ w N P

N NN N N NN R R R R R R R R R R
o o M WO N P O O 0O N OO oM WO DN P O

ORS 100.405(4)(b), and “[i] npose charges for |ate paynents of
assessnments, [and] attorney fees for collection of assessnents

.7 ORS 100.405(4) (k). Unpaid assessnents create a lien on the
condom ni um uni t: “Wenever an association of unit owners |evies any
assessnent against a unit, the association of unit owners, upon
conplying with subsection (2) of this section, shall have a lien
upon the individual unit . . . for any unpaid assessnents and
interest as provided in subsection (2)(b) of this section.” ORS
100. 450(1). Subsection (2)(a) requires that the association record
its claimfor unpaid assessnents in the county where the unit is
| ocated. Subsection (2)(b) provides for the addition of “subsequent
unpai d assessnments” to the anmount of the claimthat has been filed
and recorded in accordance with subsection (2)(a).

There is no dispute in this case that the Association filed
and recorded its claimfor the unpaid assessnents; the state court
foreclosed on the lien created by that claim Thus, the question is
whet her the attorney fees incurred in collecting the unpaid
assessnment automatically becone part of the lien.

| conclude that they do. *“Subsequent unpaid assessnents”
automatically beconme part of the claimsecured by the lien created
by statute. ORS 100.005(1) defines “assessnment” to nmean “any charge
i nposed or levied by the association of unit owners on or against a
unit owner or unit . . . .” Pursuant to ORS 100.405(4)(k), the

Associ ation coul d i npose charges for attorney fees for collection of
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assessnents.! Therefore, under the definition set out in ORS
100.005(1), the attorney fee charge is an assessnent, which under
ORS 100.450(2)(b) automatically becones part of the claimsecured by
the statutory lien.

Because the entry of a judgnent for the attorney fees that
the state court has determ ned should be awarded will not affect the
status of the claimfor fees, which is already a secured claim and
judicial econony will be pronoted by allow ng issues related to the
attorney fees to be decided by the state court and appealed with the
assessnent issue, there is cause to grant relief from stay.

CONCLUSI ON

The Association is entitled to relief fromstay to allow the
state court appeal to proceed and to allow the state court to enter
the judgnent for attorney fees. Therefore, | will grant the
Associ ation’s notions for relief fromthe automatic stay. Counsel

for the Association should prepare the order.

ELI ZABETH L. PERRI S
Bankr upt cy Judge

ccC: Matt hew A. Levin
Ri chard E. Fow ks
St even E. Benson
Brian D. Lynch

. Debtors do not dispute that Article XIV of the condom ni um
byl aws al |l ows the Association to recover attorney fees incurred in
col l ecti ng anounts due under the byl aws.
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