Vi ol ation of Discharge |njunction
11 USC 524(a)

Krohn v. Denpsey, Adversary No. 03-6426
Robert Krohn, Case No. 01-62938

04/ 14/ 04 FRA Unpubl i shed

Creditor obtained a judgnment against the Debtor in Circuit
Court which constituted a |ien against any real property owned by
the Debtor at that tinme. Thereafter, Debtor’s real property was
transferred to a third person, subject to the lien. Debtor
thereafter filed bankruptcy under Chapter 7. Creditor initiated
an adversary proceeding in bankruptcy court to except her claim
fromdischarge. The court ruled in favor of the Debtor, the
cl ai mwas di scharged, and the case was cl osed.

Creditor caused a wit of execution to be issued and
directed to the Sheriff who was instructed to sell the real
property previously owned by the Debtor. Debtor brought this
action, claimng that causing the Circuit Court to issue the wit
violated his rights under the discharge injunction. Cting 9"
Circuit BAP precedent, the bankruptcy court stated that there is
no private right of action under § 524(a), and the action would
be deened to be a request for sanctions under 8§ 105(a).

At oral argunment on Debtor’s notion for sumrary judgnent,
Debt or conceded that the lien on the real property was stil
valid, but argued that the wit al so provided that the judgnent
could be satisfied out of Debtor’s personal property and
therefore violated the discharge injunction.

The court noted that the wit was a standard formwit of
execution typically used in the state. Oegon | aw requires that
the creditor deliver the wit along with instructions to the
Sheriff describing the specific property to be |evied upon.
Absent instructions to seize property not subject to the pre-
bankruptcy lien, the boilerplate in the wit had no | egal effect.

Debtor’s notion for sunmary judgnment was denied as there was
no violation of the discharge injunction. Gven the court’s
ruling, summary judgnment dism ssing the adversary proceedi ng was
granted to creditor/defendant.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON

I n Re: ) Bankruptcy Case No.
) 01-62938-fra7
ROBERT J. KROHN, )
)
Debt or. )
) Adversary Proceedi ng No.
ROBERT J. KROHN, g 03-6426-fra
Plaintiff, )
VS. )
)
ELI ZABETH J. DEMPSEY, )
)  MEMORANDUM OPI NI ON
Def endant . )

Plaintiff seeks a judgnent for noney damages and other relief
based on his claimthat Defendant has violated the discharge
injunction provided for in 11 U S.C. 8 524(a). Having considered
Plaintiff’s notion for summary judgnent on the issue of liability, |
find that, based on the undisputed facts of this case, Defendant is
not |liable, and that judgnent should be entered di sm ssing the
adversary proceedi ng.

Hrrri
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. FACTS

The facts of this case are found primarily in the public
record, and are undisputed. The creditor (Defendant herein)
obtai ned a judgnent against the Debtor (Plaintiff) fromthe Crcuit
Court for Marion County on January 31, 2001. The judgnent
constituted a |ien against any real property owned by the Debtor at
that time. ORS 18.150. Thereafter the property was transferred to
a third person, apparently subject to the lien. For the purposes of
this opinion, the Court will assunme that the |lien was on the
property at the tine it was transferred.

Debtor filed a petition for relief under Chapter 7 of the
Code on April 20, 2001. |In an adversary proceeding initiated by the
creditor seeking to except her claimfromdischarge, the Court held
in favor of the Debtor, and that the clai mwould be discharged. The
case closed thereafter

On Cctober 31, 2003, the creditor caused the Crcuit Court in
Marion County to issue a wit of execution directed to the sheriff.
The sheriff was instructed to sell the real property previously
owned by the Debtor

The Debtor now brings this action, claimng that causing the
Circuit Court to issue the wit violated his rights under the
di scharge injunction

1. PROCEDURE
The Ninth Crcuit Bankruptcy Appellate Panel has held that

there is no private right of action for violation of the discharge
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injunction of Code § 524(a). Bassett v. American Gen. Fin., Inc.,

255 B.R 747, 753-57 (BAP 9'" Cir. 2000). Plaintiff’s conplaint
must, therefore, be treated as a request for sanctions under Code §
105(a). The ability of the court to sanction a party for violation
of its orders is central to adm nistration of bankruptcy estates and
nmust therefore be considered a core proceeding. 28 U S.C. §
157((b) (2) (A) .

Sunmary judgnment is appropriate when the pleadings,
depositions, answers to interrogatories, adm ssions, and affidavits,
if any, show that there is no genuine issue of material fact and the
nmoving party is entitled to judgnent as a matter of law. Fed. R
Cv. P. 56, made applicable by Fed. R Bankr. P. 7056. The novant
has the burden of establishing that there is no genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

The primary inquiry is whether the evidence presents a sufficient
di sagreenent to require a trial, or whether it is so one-sided that

one party nust prevail as a matter of law. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986).

“When one party noves for summary judgnent and at a hearing
the record reveals no genuine dispute on a material fact, ‘the
overwhel m ng wei ght of authority supports the conclusion that
the court nmay sua sponte grant the summary judgnent to the non-

noving party’.” Kassbaumv. Steppenwolf Productions, Inc., 236 F.3d

487, 494 (9'" Cir. 2000)(citing Golden State Transit Corp. v. City

of Los Angeles, 563 F.Supp. 169, 170-71 (C. D.Cal. 1983)).
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[11. DI SCUSSI ON
Unl ess avoi ded or vacated by order of the bankruptcy court,
an otherwise valid lien is not affected by the bankruptcy di scharge.

In re Cortez, 191 B.R 174, 177 (BAP 9" Cir. 1995)(citing Dewsnup

v. Timm 502 U S. 410, 418 (1992)). Thus, after the bankruptcy case

was cl osed, there was no inpedi nent under the Bankruptcy Code to
creditor’s proposed foreclosure of her judgnent |lien on the subject
property. At oral argunent the Debtor appears to concede this

poi nt, but maintains that, since nore than real property is
inplicated by the wit as issued, the exposure of other property
owned by the Debtor to | evy or execution constituted a violation of
t he di scharge injunction. However, there is nore involved under
Oregon | aw governing enforcenent of judgnents.

The wit of execution was issued pursuant to ORS 18. 468, and
followed a standard formtypically used in this state. See
Creditor’s Rights and Renedi es (Oregon CLE 2002), Ch. 6, Form 6-1.
As required by the statute, the wit conmmands the sheriff to

[ S]atisfy, out of the personal property of said KROHN

HOVES, INC., an Oregon corporation, and Robert J.

Krohn, dba Krohn Homes, Inc., or if sufficient

personal property cannot be found, then out of the

real property belonging to said defendants Krohn

Hones, Inc., an Oregon corporation, and Robert J.

Krohn, dba Krohn Homes, in your county on or after the

said January 31, 2001 (excepting such as the |aw

exenpts), the sum of $140, 000 now due on the judgnent

together with interest upon said sumat the rate of 9%

per year from Decenber 1, 2000, and al so the costs of

this wit and nmake due return hereon within 60 days
after you have received this wit.
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It is the directive against the Debtor’s personal property
whi ch he clains offends the discharge injunction. As Debtor’s
counsel put it at oral argunent, it nmay have been the creditor’s
intention to foreclose on the real property, but there was nothing
to keep her fromgoing after the Debtor’s car.

Thi s argunment overl ooks the fact that issuance of the wit is
only part of the statutory scheme for satisfaction of judgnents out
of a judgment debtor’s property. ORS 18.468(4) provides that

| f the judgnment does not require that specific real or

personal property of the judgnent debtor be sold or

delivered, the wit may direct the sheriff to sell the

real or personal property specified by the judgnment

creditor in instructions given to the sheriff. The

j udgment creditor nust provide the sheriff with

Instructions that particularly describe the personal

property to be seized and indicate where the property

may be found. The judgnment creditor must provide the

sheriff with instructions that particularly describe

any real property to be sold.

(Italics added).

The statutory schene in Oregon requires that the judgnent
creditor obtain an appropriate wit of execution fromthe clerk, and
deliver the wit together with instructions to the sheriff
describing the specific property to be levied upon. See Creditor’s
Ri ghts and Renedies (Oregon CLE 2002) 88 6.4, 6.6.

In the absence of an explicit instruction to the sheriff to
sei ze property not subject to a pre-bankruptcy lien, the boilerplate
in the wit of execution had no legal effect. Since the creditor’s
lien on the real property was unaffected by the bankruptcy, she

retained the right to seek sale of the property subject to the lien.
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It follows that issuance of the wit, without instructions [imted
to sale of the property subject to the pre-petition lien did not
vi ol ate the di scharge injunction.
| V. CONCLUSI ON

Def endant did not violate the discharge injunction. Since no
ot her conclusion is possible fromthe facts of this case, sunmary
j udgnment shall be granted to Defendant dism ssing the adversary
pr oceedi ng.

The foregoing constitutes the Court’s findings of fact and
conclusions of law. Counsel for the Defendant shall submt to the
Court a formof judgnent dism ssing the conplaint, and awardi ng

costs, but not attorney’'s fees.!

FRANK R ALLEY, I
Bankr upt cy Judge

! Thereisno general right to attorney feesin litigating matters under the Bankruptcy Code. In re Baroff. 105
F.3d 439 (9" Cir. 1997).
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