11 USC § 329(a)
FRBP 2016( b)

ABA MRPC 1.1

ABA MRPC 1.3

ABA MRPC 1.5(a)

ABA MRPC 3. 3(a)
ORPC 1.1

ORPC 1.3

ORPC 1. 5(a)

ORPC 3. 3(a)

ABA Sanctions Standards
Attorney Discipline
At torney Suspension
Sancti ons
Suspensi on

In re dark; Bankruptcy Case No. 06-62407-aer13
In Re Houts; Bankruptcy Case No. 08-62216-aer13
In re Taylor; Bankruptcy Case No. 08-62785-aerl3

3/ 26/ 09 Radcliffe

The attorney for the Chapter 13 debtors in the above-
referenced cases failed to nake the disclosures required by 11
US C 8 329(a) and FRBP 2016(b). In particular, he failed to
attach a copy of his fee agreenent to LBF 1305. Further, in the
G ark case, the debtor was covered under a |egal insurance
policy. The attorney failed to disclose: 1) the existence of
| egal insurance, 2) a nonetary cap on his pre-confirmation fees
under the insurance contract; and 3)the requirenent to perform
post-confirmati on services at a 25% di scount as required by the
i nsurance contract. The attorney also collected a full non-

di scounted fee.

The opinion discusses in detail other cases in which the
attorney failed to make required disclosures, collected excessive
fees and/or failed to abide by court orders.

Based on such failures, the court reduced the attorney’s
fees by $500 each in Houts and Taylor, and denied fees in total
(and ordered disgorgenent) in dark. Al so, applying the ABA
Standards for attorney sanctions, the court suspended the
attorney frompractice before the United States Bankruptcy Court
for the District of Oregon for 90 days, comenci ng 60 days from
entry of the order inposing the suspension. During the 60 day
period, the attorney was only permtted to work on existing cases
and/or find substitute counsel for his clients. He could not
file new cases.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON
In Re:

Bankr upt cy Case

MELI SSA CLARK, No. 06-62407-aer 13

Debt or .

DAVID C. HQUTS and
MARY C. HOUTS,

Bankr upt cy Case
No. 08-62216-aer13

Debt or s.

KENNETH DONALD TAYLOR and
JOLEE M CHELLE TAYLCR,

Bankr upt cy Case
No. 08-62785-aer 13
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Debt or s.

The matters in each of these cases involve sanctions for an
attorney’s failure to disclose information nmandated by the Bankruptcy
Code and Rules. Due to a longstanding pattern of nondi scl osure and
overcharges, the court is faced with the distasteful question of whether
to suspend the attorney from practicing bankruptcy lawin this District.

Keith Hayes is an attorney in the md-WIllanette Vall ey whose
bankruptcy practice includes the representation of consunmer debtors in

Chapter 13 cases. M. Hayes represents the debtors in each of these

MEMORANDUM OPI NI ON- 1
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cases. In Houts and Taylor, the United States Trustee (UST) has filed a
notion under 11 U . S.C. § 329' to examine M. Hayes' attorney's fees. In
Houts and d ark, the court has issued an order to show cause why vari ous
sanctions should not be inposed and why M. Hayes shoul d not be suspended
frompractice before this court for a period of up to 180 days. The
matters were heard on February 11, 2009. The court’s findings of fact
and concl usions of |aw are set out bel ow

In re Houts: Case # 08-62216-aer13:

David and Mary Houts filed a Chapter 13 petition on June 24,
2008. M. Hayes' fee disclosure statenent and application filed on Local
Bankruptcy Form (LBF) #1305 indicated he was charging a flat fee of
$4,000 for the entire case, $300 of which had been paid | eaving $3,700 to
be paid through the Chapter 13 plan.? M. Hayes did not attach his fee
agreenent to LBF #1305, even though the formstated he had. Due to this
deficiency, on Septenmber 10, 2008, the UST filed a notion under 8§ 329(b)
to reduce fees, citing a history of simlar failures. On Cctober 1,
2008, M. Hayes filed an anended LBF #1305, this time with his fee

agreenent attached. The Houts’ nodified Chapter 13 plan was eventually

1 Unl ess otherwi se indicated, all subsequent statutory references are to
Title 11 of the United States Code.

2 1n this District all Chapter 13 debtor's attorneys nust file LBF #1305
which is entitled “Debtor's Attorney's Disclosure of Conpensation and Any
Enpl oynent Agreenment, and Application for Conpensation under 11 USC § 329 and
FRBP 2016(b).” The formallows debtor's counsel to pick Schedule 1 indicating a
flat fee for the entire case, or Schedule 2 indicating either a flat fee or an
estimated hourly fee, through plan confirmation and the initial clainms audit.
Under Schedule 2, the attorney nust request post confirmation fees (beyond the
initial clainms audit) through a supplenental fee application

MEMORANDUM OPI NI ON- 2
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confirmed, an award of attorney’'s fees was abated pendi ng resol ution of
the instant matters.

In re Taylor: Case # 08-62785-aer13:

Kenneth and Jol ee Taylor filed their Chapter 13 petition on July
30, 2008. M. Hayes’ initial LBF #1305 indicated a flat fee of $4, 000
for the entire case, with $300 previously paid | eaving $3, 700 to be paid
t hrough the plan. Again, the formstated the fee agreenent was attached
when it was not. On Cctober 1, 2008, the UST advised M. Hayes, by
letter, of this deficiency. At the first confirmation hearing on October
21, 2008, the UST appeared and again advised M. Hayes that an anmended
LBF #1305 was necessary. M. Hayes requested tine to file the anended
di scl osure. The court gave the Taylors 21 days to file an anended pl an.
The LBF #1305 issue was setover. The UST was ordered to file a form
motion within 21 days.

On Novenber 10, 2008, the UST filed the present notion under 8§
329(b). A hearing on confirmation of the Taylor’s nodified plan and the
UST's notion was set for January 21, 2009. Approximtely three hours
before the hearing, M. Hayes filed an anended LBF #1305, this tinme
attaching his fee agreenent.® The Taylors’ second nodified plan has
since been confirmed with an award of fees abated pendi ng resol ution of
the UST' s notion.

In re dark: Case # 06-62407-aer13:

Per haps M. Hayes’ discl osure probl ens began when Melissa O ark
filed her Chapter 13 petition on Novenber 22, 2006, nore than a year and

3 Only Ms Tayl or signed the fee agreenent.
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a half before the Houts or Taylor petitions. These probl ens becane
conpounded when M. Hayes failed to cooperate with a UST audit and fail ed
totinmely file a notion to retain a tax refund or anmended plan on his
client’s behal f.

At the tine Ms Clark filed her case, M. Hayes was a “networKk”
provi der under a |l egal insurance plan underwitten by ARAG North
Anerica, Inc. (ARAG. M Cdark was an insured under the ARAG policy.
Under the insurance plan, ARAG would pay M. Hayes a flat fee of $750
for all services through plan confirmation.* M. Hayes could not charge
Ms Clark nore. Further, M. Hayes was obligated to discount his regular
fee by 25% for any post-confirmation services.

M. Hayes’ initial LBF #1305 filed on Decenber 5, 2006, indicated
a flat fee of $4,000 for the entire case, with $750 received, |eaving
$3,250 to be paid through the plan. M dark’s Chapter 13 plan indicated
fees consistent wth LBF #1305.

The case was selected for an audit.®> On Decenber 11, 2006, the
UST's office mailed a letter to M. Hayes advising himof the audit, what
docunents nust be provided to the auditor, the auditor’s nanme and the
auditor’s location. After having not received any of the requested
i nformati on, on January 3, 2007, the auditor sent a followup letter to
M. Hayes. The UST' s counsel also tel ephoned M. Hayes on January 22,
2007. In that conversation, M. Hayes advised that he thought all of the

request ed docunments were in his possession but that he had m spl aced the

4 Under the ARAG contract, the flat fee through confirmation increased to
$1,100 for cases filed on or after July 1, 2007.

®> See, 28 U.S.C. § 586(f)(1)(UST may contract out case audits).
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initial audit letter. That day, the UST' s counsel faxed another copy of
the initial audit letter. The confirmation hearing was held on January
23, 2007. Counsel for the UST appeared and advised that the information
requested by the auditor had still not been provided. Counsel agreed
that the plan could be confirnmed subject to objection by any party in
interest wwthin 30 days of the audit report being filed or certification
that it could not be conpleted. On January 23, 2007, the confirmation
order was entered with the above | anguage. The order allowed M. Hayes
$4,000 in fees, with $3,250 to be paid through the plan.

On or about January 29, 2007, the auditor had a phone
conversation with M. Hayes’ legal assistant. M. Hayes’ assistant
advi sed the auditor that he had received the documents fromM C ark and
inquired as to whom he should direct the bill for the copying charges.
The auditor replied that she was not responsible for the copying charges
and that the bill should be directed to Ms Clark. On February 8, 2007,
the auditor made a followup call to M. Hayes and |left a nessage.
Having still not received any docunents by February 13, 2007, the auditor
filed a “no audit” report. That day, M. Hayes’ office sent the
request ed docunents by priority mail to the auditor, who received them on
February 15, 2007. The auditor then forwarded the docunents to the UST s
office. In the interim the UST filed a notion to vacate confirmation
and dismss for failure to cooperate with the audit; however, after
receiving the docunents via the auditor’s office, the UST's office
conducted its own internal audit, and determ ned Ms O ark had not nade
any material msrepresentations. As such, it withdrewits notion to

di sm ss.
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The UST did, however, nove to exam ne M. Hayes’ fees under
8§ 329(b). The UST argued M. Hayes failed to discharge a portion of his
duties, by failing to tinely forward the docunents responsive to the
audit, thereby placing Ms Cark’s confirnmed plan in jeopardy. Moreover,
M. Hayes’ recal citrance caused unnecessary work by the auditor and UST.
It argued M. Hayes shoul d have forwarded the docunents and determ ned
who woul d pay the costs later. H's attenpt to hold the docunents hostage
for nom nal copying charges was unreasonable and unjustified under the
ci rcunstances. Although the UST believed a significant sanction was
warranted, it nonethel ess recommended only a $300 fee reduction because
the audit procedure was new and this was M. Hayes’ first offense.

M. Hayes did not respond to the UST's notion. A hearing was
convened on Cctober 3, 2007. The notion was granted. M. Hayes’ fees
were reduced by $300 by order entered on Cctober 11, 2007.

On July 16, 2008, the case trustee noved to dismss Ms Clark’s
case based on her failure to submt her 2007 tax refunds to the plan. A
hearing on the notion was held on Cctober 21, 2008. At that hearing, M.
Hayes advi sed that Ms O ark had spent her 2007 federal refund on car
repairs. The court gave Ms Clark until October 28, 2007, to file a
nmotion to retain the refund, which M. Hayes subsequently failed to file
on Ms Clark’s behalf. At the Cctober 21st hearing, M. Hayes discl osed,
for the first time, that the case involved | egal insurance. On Cctober
22, 2008, the present order to show cause re: sanctions/suspension was
ent er ed.

The show cause hearing on sanctions was held on February 11,

2009. By that tinme, M. Hayes had received all the fees awarded in the
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case.® Three and a half hours before the sanctions hearing, M Hayes
filed an anmended LBF #1305, which indicated he was charging a flat fee of
$750 through confirmation and the initial clains audit, and added: “ARAG
| egal insurance pays $750.00 See attached addendum for specifics.” An
undat ed fee agreenent was attached. It indicated $750 woul d be paid by
ARAG upon plan confirmation for pre-confirmation services. Post-
confirmati on services would then be billed at a 25% di scount and paid
through the plan [by the case trustee fromM C ark’s plan paynents] upon
court approval.

O her Cases:

These three cases are the proverbial tip of the iceberg with
regard to M. Hayes’ disclosure problens. Attached as Appendi x A and

incorporated herein is this court’s opinion in In re Addison, 2008 W

1902429 (Bankr. D. O. April 25, 2008) which discusses three other cases
where M. Hayes’ was sanctioned for simlar violations. Further, the

court takes judicial notice of In re Smth, Case # 07-62343-aer, another

case involving M. Hayes’ failure to disclose the material terns of his

| egal insurance contract.’ The court also takes judicial notice of three

® Those fees being $750 from ARAG and $2, 950 through the plan (i.e. $3, 250
originally awarded in the confirmation order m nus $300 per the October 11
2007, sanctions order).

" Jamie and Russell Snmith filed their Chapter 13 petition on August 19,
2007. M. Hayes’ original LBF #1305 indicated a flat fee of $4,000 for the
whol e case, with $2,900 remaining to be paid through the Chapter 13 plan. It
indicated his fee agreenent with the Smiths was attached when in fact it was
not. The plan listed the sane fees paid and remaining. On Cctober 28, 2007, M.
Hayes amended his LBF #1305 to provide for a flat fee of $1,100 through
confirmation and the initial clains audit. The formdid not indicate whether
the fees had been paid or not. Again, the fee agreenment was not attached
al though the formrepresented it was. On Novenber 21, 2007, the plan was

(continued...)
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cases, In re Hanpton, Case # 07-62774-fral3 (filed October 3, 2007); In

re Fidler, Case # 07-60562-fral3 (filed March 6, 2007); and In re
Kendal |, Case # 06-62585-fral3 (filed Decenber 14, 2006).
In all three cases:

1) M. Hayes’ LBF #1305 requested a flat fee of
$4,000 for the entire case, and did not disclose
the existence of |egal 1nsurance;

2) A Chapter 13 plan was confirnmed. 1In the
confirmation order the court awarded fees of

$4, 000, of which $3,250 (Fidler and Hanpton) and
$ﬁ,000 (Kendall) was to be paid through the

pl an;

3) The case trustee subsequently discovered the
exi stence of legal insurance and noved to
exam ne M. Hayes' fees under § 329;

4) M. Hayes continued to collect fees through
the plan based on the original award;

5) A series of hearings was held. |n Novenber,
2008, M. Hayes was ordered to anend his LBF
#1305 and file an application for suppl enental

(. ..continued)
confirmed. The confirmation order provided that the total fees were $1, 100,
with $0 to be paid through the plan, and that ARAG | egal insurance would pay
t he fees. The confirmation order was the first disclosure of any |ega
i nsurance.

On April 14, 2008 the court received a letter fromthe Smths indicating
that under their fee agreenent, M. Hayes woul d represent themthrough
confirmati on and they woul d be representing thensel ves post confirmation. They
wanted in any event to termnate M. Hayes’ enploynent because he "never
returns calls . . ., is late filing paperwork and doesn’t handle business in a
professional manner . . . .” The Smiths’ fee agreenent was attached. It
provi ded that ARAG woul d pay $1, 100 upon confirnmati on as paynent for services
t hrough confirmation, and that post confirmation services would be billed at
$225/ hour “to be negotiated and paid prior to any necessary work beyond
confirmation of the plan.” This billing rate did not appear to be consistent
with the 25% di scount M. Hayes was required to give for post confirnation
servi ces on other ARAG cases. The court convened a hearing on June 17, 2008.
M . Hayes appeared and advised the case was filed before he was aware of the
requi red 25% di scount and before the Addi son deci sion was entered. A nminute
order was entered on June 18, 2008, term nating M. Hayes' enploynent.
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conpensati on, both by Decenber 12, 2008, and
file a report of all other cases where LBF
#1305 failed to disclose the case involved | egal
i nsurance, by Decenber 31, 2008;

6) M. Hayes failed to amend his LBF 1305, file
a suppl enental application, or file the
requi site report;

7) After hearing, orders were entered in late
January, 2009, allowing M. Hayes to keep what
ARAG had paid himbut requiring himto disgorge,
to the case trustee, by April 20, 2009, all fees
he had received fromtrustee paynents.

Finally, the court takes judicial notice of Inre Erwin, # 08-

60057-fral3, again involving M. Hayes, but this tinme concerning his
failure to properly account for nonies refunded to his office by the case
trustee in a prior Chapter 13 case filed by his clients. There, M.
Hayes failed to provide the case trustee with requested information or

abi de by a court order to provide an accounting of the subject refund.

As a result, the court entered an anended order on Septenber 3, 2008,
barring M. Hayes fromfiling new cases starting August 29, 2008, until
hi s t hen-pendi ng Chapter 13 cases were either confirnmed, converted or

di sm ssed.

Di scussi on:

There are two principal matters before the court: 1) whether M.
Hayes’ fees should be reduced; and 2) whether he should be suspended from
practice before this court.

Fee Reducti on/ Deni al :

The disclosure standards for a debtor’s attorney in bankruptcy

wer e discussed at length in Addi son.
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Debtors' attorneys are ... subject to the

requi rements of 8 329, which requires that any
attorney representing a debtor file “a statenent
of the conpensation paid or agreed to be paid”
for bankruptcy services, if any paynent or
agreenent was nade within a year before
bankruptcy, and “the source of such
conpensation.” 8 329(a). Counsel nust file this
statenent whether or not the attorney applies to
the court for conmpensation. Rule 2016

i npl enments this requirenent, and provides that
counsel for a debtor nust file, wthin 15 days
of the order for relief, the statenent required
by 8§ 329. Fed. R Bankr.P. 2016(Db).

In disclosing the fee arrangenent, “the
appl i cant nust disclose ‘the precise nature of
the fee arrangenent,’ and not sinply identify
the ultimte owner of the funds.” In re Park-
Hel ena Corp., 63 F.3d 877, 881 (9th Cr.1995).
An applicant nust lay bare all its dealings ..
regardi ng conpensation .... [The] fee
revel ati ons nmust be direct and conprehensive.
Coy, or inconplete disclosures ... are not
sufficient. Id. (quoting In re Saturley, 131
B.R 509, 516-517 (Bankr.D. Me.1991)).

The di scl osure requirenents all ow oversi ght of
fee arrangenents between debtors and their
counsel. “Section 329(a) seeks to prevent
overreaching by debtor's attorneys and serves to
counteract the tenptation of a failing debtor to
deal too liberally with his property in

enpl oyi ng counsel to protect himin view of
financial reverses and probable failure.” In Re
Perrine, 369 B.R 571, 579-580
(Bankr. C. D. Cal . 2007) (internal quotations
omtted).

The disclosure rules are literally applied,
and “[n]egligent or inadvertent om ssions ‘do
not vitiate the failure to disclose.’”” Park
Hel ena Corp., 63 F.3d at 881 (quoting In re Mau
14K, Ltd ., 133 B.R 657, 66
(Bankr.D. Haw. 1991)). Failure to conply with the
di sclosure rules Is sanctionable, “even if
proper disclosure would have shown that the
attorney had not actually violated any
Bankr upt cy Code provision or any Bankruptcy
Rule.” 1d. at 880.
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Addi son supra, 2008 W. 1902429 at *4 (quoting in part In re Farrington,

2007 W. 4365753, *4 (Bankr. D. O. Dec. 11, 2007)). “It is no excuse
that the attorney receives sone or all of his fees froma third party .

.” Addi son supra 2008 W. 1902429 at *4. “All pertinent information

shoul d be set forth on LBF 1305.” 1d.

As with Addison, in the three cases at bar, M. Hayes’ disclosure
deficiencies perneate the proceedings. In Taylor and Houts his original
LBF #1305s were inconplete in that they did not attach his fee agreenent
with his clients. Corrective anendnents filed after notions to disgorge
and, in Taylor, just hours before hearing, are of little nmerit. Taylor
and Houts were filed nonths after this court’s opinion in Addison
sanctioning M. Hayes for identical conduct.

M. Hayes’ failures in Cark are nore serious. M. Hayes’ norm
(non-di scounted) fee for a Chapter 13 case was a flat $4,000 for the
entire case. In dark, his initial LBF #1305 reflected this flat fee,
with $750 paid and $3,250 to be paid through the plan. This clearly
m srepresented the true arrangenent with ARAG and his client. The LBF
#1305 did not nmention ARAG reflect the required 25% post-confirmation
di scount or the $750 cap on pre-confirmation fees. At the February 11,
2009, hearing, M. Hayes clained that he had initially failed to
scrutinize the ARAG pl an and was unaware of the required 25% di scount.
Later, in sonme of his cases, he started listing the ARAG paynent on
Schedul e 2 of LBF #1305, as a flat fee through confirmation, wth post-

confirmation fees to be applied for through suppl enental applications
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with the 25% di scou
t hrough an anmended
too | ate.
First,
does not excuse his
f ees,

initial ignorance,

M. Hayes’

of which he was clearly aware.

nt disclosed.® That was evidently done in dark

LBF #1305. This, however, was much too little, nuch

claimed initial ignorance of the 25% di scount
failure to disclose the $750 cap on pre-confirmation
Second, even assum ng M. Hayes’

once he becane aware he did not tinely amend his

di scl osures as was his duty.”®

C. D cal.
| nstead he waited until
i nsurance and then until

2009,

2007) (disclosure duties are continuing,

to anend LBF #1305.

In re Perrine, 369 B.R 571, 579 (Bankr.

citing FRBP 2016(b)).

Cct ober, 2008, to disclose the existence of |egal

hours before the sanctions hearing in February,

In the meantinme, as he had in nunmerous ot her

cases, ° even though he knew his prior fee awards were based on a

m srepresentation, he collected full “non-discounted” fees through the

plan. The court finds this perhaps the nost troubling aspect of this

case. !

8 At the February 11th hearing, M. Hayes represented that once he becane
aware of the required discount he thought he could sinply apply the discount to
his flat fee or alternatively to the “post petition” portion (the remai nder
after deducting ARAG s pre confirnmation paynent) thereof. He reported however
that the Hon. Frank. R Alley of this court advised himin another case that
this would be like “fitting a square peg into a round hole.” Judge Alley then
suggested listing the ARAG fee on Schedul e 2 of LBF #1305.

® Fromthe record before ne, at the latest M. Hayes was on notice of the
required di scount in January, 2008. Addison supra, 2008 W. 1902429 at *2, n.5.

10 See e.q., Fidler, Hanpton, and Kendall, supra.

1 The court finds M. Hayes’
contract with ARAG to be suspect.

argunment that he did not carefully read his
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Regardi ng Houts and Tayl or, because M. Hayes’ only transgression
was his failure to attach his fee agreenent to LBF #1305, | w || adopt
the UST's recommended $500 fee reduction in each case.'® |f nore than
that anmount is still ow ng, no disgorgenent is necessary.

In dark, the case trustee recommended |limting M. Hayes' fees
to those received from ARAG ($750) and denying (and ordering the
di sgorgenent of) all fees paid through the plan ($2,950) by April 20,
2009. The court’s show cause order allows for denial/disgorgenent of al
fees. At the February 11th hearing, M. Hayes apol ogi zed to the court
and parties for his conduct. He advised that he did not expect his
amended LBF #1305s to influence the court.*® He admtted being dilatory
in dealing with his client’s 2007 tax refund. Since Oark involves nore
serious disclosure violations, the prior order awarding fees will be
vacated and all fees will be denied. M. Hayes will be ordered to
di sgorge $2,950 to the trustee and $750 to ARAG by April 20, 2009,

W t hout prejudice to any clainms the debtor m ght have to these funds.

Suspensi on:

Before the court in Cark and Houts are orders to show cause why
M. Hayes shoul d not be suspended from practice before this court for a

period up to 180 days. In In re Brooks-Han|ton, B.R , 2009 W

12 The UST al so requested an order requiring M. Hayes to file an anended
LBF #1305 within 5 days of the order’s entry. 1In Houts, the UST al so
recommended a $50/day penalty for failure to conply with any such order.
Contrary to the UST's argunment at the February 11th hearing, the UST s notion
requested the $50/day run fromthe entry of an order, not fromthe date the
motion was filed. As noted, M. Hayes has since filed an anended LBF #1305

13 M. Hayes revealed at the February 11th hearing that the fee agreenent

attached to the anmended LBF #1305 in the Oark case was in fact a “corrected”
agr eenent.
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226002 (9th Gr. B.A P. Jan. 21, 2009), the Bankruptcy Appell ate Panel
re-affirmed a bankruptcy court’s power to suspend an attorney. The court
noted three sources of such power: 1) inherent; 2) § 105; and 3) FRBP
9011. 1d. at 2009 W 226002, *5-*8. The bankruptcy court nust apply the
Anerican Bar Association Standards!® in determ ning what is reasonable
discipline. |d at 2009 W. 226002, *10. The standard of proof in

di sciplinary proceedings is “clear and convincing.” Peugeot v. United

States Trustee (In re Crayton), 192 B.R 970, 975 (9th Gr. B. A P. 1996).

Under the ABA Standards, to determ ne an appropriate sanction,
the court shoul d consider:

(1) whether the duty violated was to a client,
the public, the |l egal systemor the profession;
(2) whether the | awer acted intentionally,
knowi ngly or negligently; (3) whether the

| awyer's m sconduct caused a serious or
potentially serious injury; and (4) whether
aggravating factors or mtigating circunstances
exi st.

Brooks-Ham I ton, supra at 2009 W. 226002, *10 (citing Crayton supra at
980) .

The threshold inquiry is whether a duty was violated. |In United

States Trustee v. Lynn (In re Bellows-Fairchild), 322 B.R 675 (Bankr. D

Or. 2005) the court permanently enjoined an attorney from practicing in
bankruptcy court for violating his duty to accurately and conpletely
prepare the debtor’s schedul es and statenent of financial affairs.

Simlarly, in Brooks-Ham |lton, supra the trial court based a six nonth

suspension on a finding under FRBP 9011, that an objection to claimwas

14 ABA Standards for Inposing Lawyer Sanctions (as anmended in 1992) (ABA
St andar ds) .
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frivolous and filed for an inproper purpose.? Here, in all three cases,
M. Hayes violated duties to his client, other parties in interest and
the court. He either filed inconplete disclosures (Houts and Tayl or) or
i naccurate and m sl eadi ng disclosures (Qark), in violation of his duties
under 8§ 329(a) and FRBP 2016. He failed to tinmely correct them by

suppl ementing the LBF #1305s. FRBP 2016(b); Oregon Rul e of Professional
Conduct (ORPC) 3.3(a) (“a lawer shall not knowngly . . . fail to
correct a false statenent of material fact or |law previously made to the
tribunal by the lawer”); ! see al so, ABA Mdel Rule of Professional
Conduct (MRPC) 3.3(a) (sane). Further, it appears that in Cdark, M.
Hayes charged and collected a clearly excessive fee in violation of ORPC
1.5(a) and MRPC 1.5(a).?"

The court’s next inquiry concerns M. Hayes’ nental state at the
tinme of the msconduct. Under the ABA Standards, an attorney can act
“intentionally,” “knowingly,” or “negligently.” ““Intent’ is the
consci ous objective or purpose to acconplish a particular result.” ABA

Standards (Definitions).® “‘Know edge’ is the conscious awareness of

15 The Appel | ate Panel remanded because the trial court did not consider
the ABA standards in determ ning the extent of the sanction; however, it upheld
the finding that sonme discipline was appropriate.

¢ Under former LBR 9010 1.A. 1.a (in effect until August 8, 2008)
(incorporating LR 83.7(a)), and present LBR 9010 1(a)(2)(A)(incorporating
sanme), attorneys practicing before this court nmust conply with the standards of
conduct required of nenbers of the Oregon State Bar.

17 By not cooperating in the audit and by neglecting matters concer ni ng
the 2007 tax refund, M. Hayes also violated ORPCs 1.1 (a | awer shall provide
conpetent representation) and 1.3 (a | awer shall not neglect a legal matter).
See also, MRPCs 1.1 (sane) and 1.3 (sane).

¥ I'nln re Conduct of Canpbell, 345 O. 670, 687, P. 3d (2009), the
(continued...)
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the nature or attendant circunstances of the conduct but w thout the
consci ous objective or purpose to acconplish a particular result.” ABA
Standards (Definitions). “‘Negligence’ is the failure of a lawer to
heed a substantial risk that circunmstances exist or that a result wll
follow, which failure is a deviation fromthe standard of care that a
reasonabl e | awyer would exercise in the situation.” ABA Standards
(Definitions). For the reasons stated in the above section on fee
reduction, the court finds that M. Hayes’ conduct with regard to his fee
di scl osures was at |east “knowing.” Further, the court is clearly
convinced that his failure to tinely rectify those om ssions, and his
recei pt of an excessive non-discounted fee in Cark were also, at |east,
“know ng.”

Next, the court exam nes whether M. Hayes’ m sconduct caused a
serious or potentially serious injury. “‘*Injury’ is harmto a client,
the public, the legal system or the profession which results froma
| awyer’s m sconduct.” ABA Standards (Definitions). Here, M. Hayes’
conduct caused serious injury. Hi s non-disclosures seriously underm ned

the integrity of the bankruptcy system Lynn, supra at 682. In dark,

his initial fee award was based on a m sl eadi ng representati on, which
avoi ded the oversight 8 329 and FRBP 2016 are designed to pronote.

Addi son, supra at *4. H's collection of excess fees seriously injured

both Ms C ark and her creditors.

8( .. continued)
Oregon Suprene Court held a finding of “intentional” conduct required a show ng
that the result the accused intended was not the act taken but the harnful (to
ot hers) or beneficial (to the accused) effect of that act.
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Finally, the court nmust consider whether aggravating factors or
mtigating circunstances exist. Aggravating factors are “considerations
or factors that may justify an increase in the degree of discipline to be
i nposed.” ABA Standard 9.21. Here, nultiple aggravating factors are
present, including a dishonest or selfish notive, nultiple offenses and
a pattern of m sconduct. ABA Standards 9.22(b),(c) and (d). Mtigating
factors are “considerations or factors that may justify a reduction in
the degree of discipline to be inposed.” ABA Standard 9.31. “Renorse”
is amtigating factor. ABA Standard 9.32(1). Wile M. Hayes' renorse,
if sincere, is comendable, it came only after the UST and case trustee
were forced to intervene and then only at the sanctions hearing itself.
Hi s renorse m ght have carried nore weight had it been at an earlier
stage of the proceedings.'®

Concl usi on:

Based on the above, the court determ nes that a suspension of 90
days is appropriate.? The suspension will begin 60 days fromentry of
t he order acconpanying this opinion. During the 60 day period, M. Hayes
may not file any new bankruptcy cases. The 60 day grace period is
all owed so that M. Hayes may take appropriate action to conclude his
exi sting cases or find substitute counsel to represent his clients. 1In
other words, to prevent harmto his existing clients resulting fromthe

suspension. The above constitutes the court’s findings of fact and

19 Based on M Hayes' misleading and inaccurate disclosures described in
this opinion, the court finds his last nminute renorse to be suspect.

20 See, ABA Standard 7. 2.
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concl usi ons of | aw under

be entered.

MEMORANDUM OPI NI ON- 18

FRBP 7052.

An order consistent herewith shal

ALBERT E. RADCLI FFE
Bankr upt cy Judge
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF OREGON
In Re:

Bankruptcy Case

MELTISSA CLARK, No. 06-62407-aerl3

Debtor.

DAVID C. HOUTS and
MARY C. HOUTS,

Bankruptcy Case
No. 08-62216-aerl3

Debtors.

KENNETH DONALD TAYLOR and
JOLEE MICHELLE TAYLOR,

Bankruptcy Case
No. 08-62785-aerl3

ORDER ON AMENDED
MOTION TO MODIFY

~— ~— ~— — — — — — — — — — — — ~— ~—

Debtors.

This matter came before the court on Keith Hayes’ Amended Motion
to Modify the Court’s Order Reducing and Denying Fees and Suspending
Counsel entered on March 26, 2009 (the March 26, 2009 Order). The court
having reviewed the amended motion and declaration in support thereof and
therefore, being fully advised in the premises;

IT IS HEREBY ORDERED AND ADJUDGED that the motion is granted in

part. Mr Hayes may file new cases through April 3, 2009.

ORDER ON AMENDED MOTION TO MODIFY-1
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IT IS FURTHER ORDERED AND ADJUDGED that other than as set out
above, the March 26, 2009 order shall remain in full force and effect,

including that the 60 day period referenced therein shall continue to run

from March 26, 2009.

ikidi

ORDER ON AMENDED MOTION TO MODIFY-2
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON

KENNETH DONALD TAYLOR and
JOLEE M CHELLE TAYLCR,

Bankr upt cy Case
No. 08-62785-aer 13

In Re: )
) Bankr upt cy Case
MELI SSA CLARK, ) No. 06-62407-aer 13
)
Debt or. g
DAVID C. HOUTS and ) Bankruptcy Case
MARY C. HQUTS, ) No. 08-62216-aer13
)
Debt or s. )
)
)
)
)
)

ORDER REDUCI NG AND DENYI NG FEES
AND SUSPENDI NG COUNSEL

Debt or s.

This matter cane before the court on the United States Trustee's
notion to exam ne Keith Hayes’ fees under 11 U S.C. 8 329 (Houts and
Taylor) and the court’s order to show cause re: fee reduction/denial and
suspensi on (Houts and d ark). The court having entered its nmenorandum

opi nion and therefore being fully advised in the prem ses:

ORDER REDUCI NG FEES AND SUSPENDI NG COUNSEL- 1



Mike
Sticky Note
Entered on docket 3/26/09.
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| T 1S HEREBY ORDERED AND ADJUDGED that M. Hayes’ fees in Houts
and Tayl or are reduced by $500 in each case. |If nore than $500 is stil
ow ng, M. Hayes shall not be required to disgorge;

| T 1S FURTHER ORDERED AND ADJUDGED that to the extent the
confirmati on order entered on January 30, 2007, in Cark awards M.
Hayes’ fees, that order is vacated. M. Hayes' fees in Cark are hereby
denied in full. M. Hayes shall disgorge $2,950 to the case Trustee and
$750 to ARAG by April 20, 2009, all without prejudice to any clains M
Clark may have to these funds.

| T I S FURTHER ORDERED AND ADJUDGED that M. Hayes is suspended
frompractice before the United States Bankruptcy Court for the District
of Oregon for 90 days. The suspension shall begin 60 days fromentry of
this order. During the 60 day period, M. Hayes nay take appropriate
action to conclude his existing cases or find substitute counsel for his

existing clients. He may not file new cases.

ORDER REDUCI NG FEES AND SUSPENDI NG COUNSEL- 2
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