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The Ch. 7 Trustee brought a  preference action against the State of Oregon through its agency
the Oregon State Lottery Commission. The State moved to dismiss on sovereign immunity grounds.
In the main case, the State filed a proof of claim for unpaid taxes through the Oregon Department
of Revenue (ODR). Trustee objected to the claim based on §  502(d) (which would disallow the
claim, so long as an avoidable transfer remained unpaid by the State), and “setoff” (which would
reduce the State’s claim up to the amount of any preference judgment). The State argued sovereign
immunity shielded it from the Trustee’s claim defenses. 

The Bankruptcy Court dismissed the adversary, holding the State was immune from suit.
In the claims matter, however, the State’s sovereign immunity objection was overruled. The State
appealed.

On appeal, the District Court affirmed:  Although the merits of the preference claim would
need to be litigated within the ambit of  § 502(d), that section does not require that the property
actually be recovered, but only “recoverable.” Further, § 502(d), as well as “setoff”  under §  106(c),
are defenses to a claim, (with § 106(c) not requiring that the estate’s and the creditor’s claims arise
from the same transaction or occurrence), and thus come within the “in rem” exception to Eleventh
Amendment immunity. Further, the State waived immunity insofar as adjudication of defenses to
the claim were involved, with setoff being limited to reduction of the claim, with no affirmative
relief.

*On occasion the Court will decide to publish an opinion  after its initial entry (and after
submission of this summary). Please check for possible publication in WESTLAW, West’s
Bankruptcy Reporter, etc. 
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