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In 1993, Debtor’s predecessor in interest in certain
California property, executed a note for $15,000 (the S.P.S.
note), secured a trust deed on the California property in favor
of a third party (the S.P.S. note).  At some point the third
party was paid off by another party, and Debtor’s predecessor
gave another note for $15,000 to the paying party (the Texeria
note). 

In 1994, as part of a purchase of the California property,
Debtor borrowed $28,000.00 from Creditor, and along with her
predecessor, executed a note (the $28,000 note) and trust deed on
the California property in Creditor’s favor.  At the same time,
Debtor executed alone a “Cross Collateral” Installment Note to
Creditor for $43,000 at 12% interest and a “Cross Collateral”
Trust Deed on property in Oregon to secure the $43,000 note.  
Interest was to be paid in conformity to the terms of the S.P.S.
and $28,000 notes. The $43,000 note recited that it was given
only as additional security for the S.P.S. and $28,000 notes and
trust deeds and was not to be considered an “additional loan.” 
It further stated that when the $28,000.00 and S.P.S. notes and
trust deeds were paid in full, the $43,000 note would be
cancelled and the trust deed would be reconveyed.  

The $43,000 note went into default and Creditor filed a
notice of default and election to sell the Oregon property under
the trust deed.

Debtor then filed Chapter 13 and eventually got a plan
confirmed. Creditor filed a claim to which Debtor objected,
asserting various defenses, some of which were based on alleged
Truth In Lending Act (TILA) violations. [Note: the case was
eventually converted to Chapter 7.] 

The bankruptcy court held Debtor liable on $43,000
principal, with interest thereon, and awarded costs and fees
under § 506(b). The court offset the claim by $1000 plus $32.80
in costs as statutory damages under TILA for certain disclosure
violations. The court did not award any “actual” TILA damages. 



Debtor appealed. The Bankruptcy Appellate Panel (BAP)
affirmed in part and reversed and remanded in part. See Opinion
#E00-15(21). Creditor appealed and Debtor cross appealed to the
9th Circuit.

The 9th Circuit affirmed the BAP.

The BAP correctly reduced the claim’s principal by $15,000.
Creditor did not prove it was entitled to a claim based on either
the S.P.S. or Texeria notes. The $43,000 note referenced the
S.P.S. note. However that note had been paid off at the time the
$43,000 note was executed. Further, there was no evidence Debtor
agreed to assume the Texeria note in that the $43,000 note
specifically referenced only the S.P.S. note, and the Texeria
note had a higher interest rate than the S.P.S. note. The Circuit
did not assume Debtor intended to assume responsibility for a
note materially different from the one incorporated by the
$43,000 note’s explicit language.  

The Circuit noted it agreed with the BAP’s analysis of the
other issues in Debtor’s cross appeal, in part referencing a
separate published opinion (289 F.3d 1155 (E02-3(5)), where the
Circuit (in affirming the BAP & Bankruptcy Court), discussed
certain issues relating to Truth In Lending Act damages].

The Court remanded for recalculation of the claim in light
of its holding, including the reasonableness of Creditor’s
attorney’s fees.  
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