ORS 23.240(1)
Homestead Exemption

Security deposit
Pre-paid Rent
Sticka v. Casserino (In re Casserino) BAP # OR-02-1512-MORyB
2/28/03 BAP (affirming Radcliffe) Published

(See E02-5 for underlying bankruptcy court opinion)

Debtorsfiled ajoint Chapter 7; however, they were separated and the husband was living
in a month-to-month rental property. Under his month-to-month agreement, Debtor pre-paid the
last month’srent of $750 and pre-paid a security deposit, $100 of which was non-refundable. He
claimed the last month’s rent and the security deposit exempt under ORS 23.240, Oregon’'s
homestead exemption. The trustee objected.

At issue was the scope of Oregon’s homestead exemption. The trustee argued the pre-
paid rent and security deposit were similar to an account or a form of cash, which would only be
exempt under ORS 23.160(1)(n) (now (0)), i.e. the pourover exemption. Debtor argued the pre-
paid rent and deposit were so integral to histenancy, they were covered by the homestead
exemption.

The bankruptcy court held for the debtor, overruled the objection and allowed the
exemption. Trustee appealed.

The Bankruptcy Appellate Panel affirmed:

The BAP first held that possessory leasehold interests were covered by the Oregon
homestead exemption. It then held that the exemption covered the rents and deposits at issue,
agreeing with the bankruptcy court that they were integral to debtor’s tenancy, and noting and
agreeing with similar decisionsin other jurisdictions. The court’s decision was guided by the
policy that the homestead exemption be given aliberal and humane interpretation.

E03-2(16)
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MONTALI, Bankruptcy Judge:

A debtor claimed a homestead exemption in the prepaid rent

and the refundable portion of a security deposit paid by him to

his landlord. The bankruptcy court overruled the trustee’s
objection to the homestead exemption. Trustee appeals. We
AFFTIRM.
I.
FACTS

On November 22, 1999, appellee Matthew Casserino (“Debtor”)

filed a joint Chapter 7 petition with his then wife. At the time
of filing, Debtor was separated from his wife and was living in
rental property. To obtain the rental housing, Debtor signed a
rental agreement on September 24, 1999, and paid his landlord
$2,000, representing the first month’s rent ($750), the last
month’s rent ($750) (the “rent”), and a $500 Security deposit, of

which $400 was refundable (the “deposit”).

Debtor did not initially disclose the rent and deposit in
his schedules, although the homestead exemption was claimed for
the house in which his estranged wife separately resided. On
November 6, 2001, Appellant Ronald R. Sticka (“"Trustee”) filed an
adversary proceeding against Debtor’s landlord for turnover of
the rent and the deposit. Debtor thereafter amended his
schedules to list the rent and the deposit as assets. He claimed
their full value as exempt under Oregon law.

iled his objection to the

(
h

On March 1, 2002, Trustese
Debtor’s claimed exemptions !the "Objection”) . Specifically,

Trustee contended: “There is no statutory basis to claim
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motion.” On March 19, 2002, Debtor filad
- Llled a Request for Hearing

h

on Objecticon to Claimed &
Jeceion to Claimed Exemption ]
npt 1 and a motion *
I CO compel
abandonment of the deposit and rent
On April 4, 2002, =« i
\D T 1, U2, the court held a h ri
= 12aring on Trusteef
tee’s

Objecti ' heari t
Jection. At the hearing, the bankruptcy court attempted to

clarify the nature of Debtor’s homestead exemption d
and of

Trustee’s Objection:

_ Let me inquire, because T want to b ]
ggggg toMgo Lgrward w;th the argument, oi Ségirw;frge o
ab . Yy understanding was the argument turned rgung

?051t that had been made to the landlord nd Tthg
gelie talking about $1,150 of a deposit éo And’I hink
bit ;gghgiogt claiming an exemption in the léag:dre o

in the deposit. And if I don’t g eesy
correctly, I need to be Corrected nnderstand

In response, Trustee stated:

I thir i est
nink the homestead exemption statute is pretty

clear. I don’t think ti
T inK the issue we
need to deal ith | ]
t€al with hers ig
Yy
“I'ne transcri of ti I
tran ~PL Ol tne hearing indicat that
- ing ir Cates that th ri
was set on Trust ’ eparat r - o heard
pas ser on iusLes S Séparate motion for sanctions (which } -
en incli i he excerprs i : i N P
pee! udea in the excerpts of record) The Da‘*> L LT
ankruotos —~ s ey R, 1 o . - rhles th
! “btey court agreed that the cours should consid : fnd o
S sStant i - @ bl ¥ - , T . -
sSupstantivs 1ssue 0f whether Debtor could claim a i et
eXempition in the rent snd Aa - oro el G homestead
° X  -toHh® rent and deposit before addre t
For sanctions. Thus, tn Droceeaded hough the holT, Feauest
I / roceeded as th h the i
been schadi] ~d - - ST oTTeoEy @S Laougn the hears '
eer scheduled on Trust objection to Debtor’s 1 a~lnq -
oot ) Cor's claim of

()
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what type of estate is involved. I'nm not claiming Something
that relates to an estate ip land, so I don’t think we need
to deal with even the leasehold issue.

The bankruptcy court *took the matter under advisement and
issued a Memorandum Opinion on August 15, 2002, indicating that
it would overrule Trustee’s Objection. In re Casserino, 282 B.R.
490 (Bankr. D. Or. 2002). The Court entered its Order Denying
Trustee’s Objections to Claimed Exemptions on August 15, 2002,

Eay

and Trustee filed a timely notice of appeal on August 22, 2002.

The order has been stayed pending appeal.

IT.

ISSUE
Did the bankruptcy court err in concluding that Debtor may

claim a homestead exemption in the rent and deposit?

IIT.
STANDARD OF REVIEW

"The scope of a state law exemption involves construction of

state law, which is reviewed de novo.” Yaden v. Osworth (In re

Osworth), 234 B.R. 497, 498 (9th Cir. BaPp 1999) (citation

omitted) .

Iv.
JURISDICTION

An order denying or granting a claimed exemption is final

for appeal purposes and we therefore have jurisdiction to hear anp
appeal of that order. White v, White (In re White), 727 F.2d

- oA N\“

884, 886 (9th Cir. 1984); 23 U.s.c. s 158 (b) .
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V.
DIscussIon
£ debtor in bankruptcy s entitied Lo exempt ceértain assets
m the bankruptcy estate. 11 t.s.c. gs S22, 5471, Oregon has
ted ocut” of the federal Sxemption scheme (Or. Rev. Stat.
§ 23.305 (2001)), so Oregon homesteaqd exemption law controls
whether the rent and deposit are exXempt. The relevant date for

determining the status of exemptions is the petition date.

lgJ1Js;;L;J§22531~LLQ_£§_B§QZQ§L, 285 F.3d 1152, 1156 (9th Cir.

2002); Cisneros v. Kim {In re Kim), 257 B.R. 680, 684 (9th Cir.
=== BRI (In re Kim)

BAP 2000), aff’d, 35 Fed. Appx. 592 (9th Cir. 2002) ; Heintz v.

“arey (In re Heintz), 198 B.R. 531, sgs (9th Cir. Bap 199¢) .

Oregon Revised Statute section 23.240 (“section 23.240my2

part:

(1) A homestead shall be exempt from sale ©Nh execution,
from the lien of every judgment and from liability in
any form for the debts of the Owner to the amount in
value of $25,000, except as otherwise provided by law.
The exemption shall be effective without the Necessity
of a claim thereof by the judgment debtor. When two or
more members of g household are debtors whose interests

combined exemptions under this section shall not exceed
$33,000. The homestead must be the actual abode of and
oCcupied by the OWner, or the owner's SPouse, parent or

3

child, but the exemption shall npot be impaireq by:

Y removal or temporary absence with the
CCcupy the same as a5 homestead;

3

{(a)
intention to

N

emporar
re

I : ] . N oy - £ A I e . -
(b} Removal or absence from the Toperty; or
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homestead must “pe the actual abode and occupied by the owner,
sale of the pProperty shall not impair the exemption. or. Rev.

Stat. § 23.240(1) (o).

Section 23.240 does not define "homestead, »3 although it

—_—

2(...continued)
from such sale Lo an amount not exceeding $25,000 or

$33,000, whichever amount ig applicable under
subsection (1) of this section, if the Proceeds are

(5) Except as provided in subsection (7) of this
section, no homestead that is the actual abode of and
occupied by the Jjudgment debtor, or that is the actual
abode of and Ooccupied by a Spouse, dependent pParent or
dependent child of the Jjudgment debtor, shall be sold
on execution to satisfy a judgment that at the Cime of
entry does not exceed $3, 000. However, such judgment
shall remain a lien Upon the reg) Property, and the
Property may be sold on execution:

(a) At any tinme after the sale Oof the broperty by
the Jjudgment debtor; and

(b) At any time after the Property is no longer the
@ctual abode of and Occupied by the judgment debtor or
the spouse, dependent parent or dependent child of the
Judgment debtor.

Or. Rev. Star. g 23.240 (2001,
:%l:ro;gh this provisiaon dces not define “hames:ead,” Uregon
ftax startures define “homesteazq” 45 Tne “taxable Principal
dwelling lccated 1n Oregon, sither real or personal bProperty,
rented by the taxpavyer " and as “the owner Occupied
Principal dwelling, either real or Personal bProperty, owned by
the taxpaver ”  Or. Rev Stat. §§ 310.630(5) and 311 666 (3)
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the “actual abode ofFf the owner ~ The

does refer to
bankruptcy court treated the cebtor (a lessee) as an owner of g
posSsessory interest in the rented broperty and thus an “owner”
for the purpocses of the Oregon homestez Statute, Trustee

with this interpretation, arguing that g debtor’s

him to Proceeds from g sale of
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the property as describeqd in subsection (2) of section 23.240 and

the property as contemplated 1ip subsection

10

12
13
14
15
16
17
18
19
20

21

entitle him to sell

(5) of section 23.240. In response,

has waived any argument regarding the right of 3 tenant to

argument had not been waived,

address each of these arguments in turn.

A

At the hearing on April 4, 2002, the

“Facts” section. In particular,

whether

deposit rather than in

the issue was whether 2 homestead

=h

“rent deposits” and urther stated “I dop

of

need to deal with here is what type

)

oy

claiming something that relates to an

not

a homestead exemption in the leased Property,

Debtor contends that section

does apply to a tenant’s interests in 5 leasehold.

the Trustee engaged in the colloquy described above

Debtor was claiming an exemption in
the leased Premises,
exemption
"t

estate ig involved. I

Debtor argues that Trustee

Even if the

We will

bankruptcy court and

in the

in response to the court’s query

the renrt and the
Trustee Agreed that
could be claimed inp

think the issue

estate in land,

court not

issue with

claim

23.240
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it the right of Possession, it will suppors 2 homesteaq
Exemption.” Cassering, 282 B.R. at 29 (n.2 angd accompanyineg
- T = e e . -~ R } _‘,__/ _i\‘/

text) .

thing has been brovided in thae record Showing that Trustee

ik

argued before the bankruptcy COUrt (either ip Writing or in oral

argument) thar Section 23.240p excludes bossessory leaseholq

interestg.

Trustee that 3 month to month tenancy Carrying a right to
PoOssession will sSupport the homesteaq exemption, notwithstanding
the bankruptcy court’s Statement that “[Trustee] takes no issue

with this proposition.” 14.

In addition, the question had been placed at issue by Debtor

Claimed

require

subject residential rea] broperty, the Statute Fequires the
debtor legal right [sic] to have POSsession (actyal abode angd

Occupied by the debtor) .~ Although an appellate court general]

ot

will not consider Arguments raiseqd for th

=

SXEmprion statutra Covers leasehold interests
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Banfield's Estate), 137 or. 167, 178-79, 298 p. gps (193
Banfield's Estate

The object of the homestesqd eXemption laws isg well
understood. This object is to assure to the
unfortunate debtor, and hisg 2qually unfortunate put

lter and the influence of

more helpless family, the she
home; and, in its bromotion, courts may well emplo the
most liberal and humane rules™or jnraerpusell employ che
(Emphasis added) . See also Wilkinson v. Carpenter, 277 Or. 557,
o= Y. Larpenter

565, 561 p.2d 607, 611 (1977) (the purpose of the homestead

exemption, "is not only to insure indigent individuals the

comforts of home, but also to protect the general economic

welfare of al] Citizens, Creditors ang debtors alike, by

liberal interpretation when determining 1f leaseholq and

pPossessory interests are included within its Scope.

As Trustee argues, section 23.240 does mention “owners” and

f an “owner” Lo exempt Proceeds of g Sale. The

section, however, does not define “homestesq” and does not define

homesteaq be the actual

-
o

Yowner.” It solely requires that ¢

wnher. Debtor therefors dargues, and the Lankruptcoy

court neld, that an ownear of a POssessory interest in ieased

. P N L < ~1 5 —~ ~ = N N
Property in which he fesSldes may claim 4 nomestaad exemption to
Eala L o -
wne extent of that intersst. we adgree with the Lankruptcy



S argument tq the Contrary, +ha

bankruptey Court’s interpretation of sectipn 23.240 ;s not

inconsistent with the Statute. Debtor jig the owner __ as g
month~to-month tenant -- 4¢ a PoOssessory interesr in the leased
Property. Absent anp anti—assignment Clause ip the lease, 4
tenant coylg sell and 45sign his interest Under 4 lease; he would
be éntitled to the broceeds frop the sale or ASsignment of his
leaseholqd interest ¢ In other words, g tenant ownsg AN interegt
albeit neither legal title nor beneficial ownership = in the

Property in which he resides, Consequently, the language

Pertaining to “owner” and “sagle~ and “proceeds” “ontained jip

Subsections (L), (2) andg (5) of Section 23,240 do not necessarily

15

16 Second, by broadly interpreting “owner” and “homestead” as

17

for bankruptcy have difficulty Paying thejr monthly rent;

equiring then to pay a4 second SeCurity deposit and additionag]

4Similarly, unless anp exempt ,
SO, a trustee could sell ang assign g bankruptcy €state’ g
Possessory leasehslqg interest ; £

asslignment under 11 Uu.s.c. g

abpropriate [to be

'—I
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etermining the Nature ang exXtent
the SXistence of eXemptions

the trustes t, levy upon

he filing Of the

120 B.R. 127, 130

Yy
5, The Petition date jg
d




rise the minimum of things Necessary to

8 lprevent the debtor fronm becoming destitute and which would

Ootherwise pe taken by Creditors. The “ornerstone of this policy

O

10 is to assure Overburdened debtors ;4 fresh Start.”) {emphasisg in

11 Ooriginal) .

12 Third, several cases applying Oregon law SUpport the

13 bankruptecy court’s conclusion that a holder °f a mere Possessory
14 finterest can claim a homestegq exXemption.? In Troutman V.

15 Erlandson, 44 Or. App. 239, 605 P.2d 1200 (1980), the defendants
16 flclaimed a homesteaq exemption in their mobije home ang the lang

17 lupon which 1t was located. s The defendants owned the mobije

18 jhome, but did not own the land. Rather, the defendants held an

19 Jloption to purchase the land, but the court held that the optiop

20 fhad “not been effectively EXercised. ” Troutman, 44 Or. App. at

21 244 . Nonetheless, the defendants did holdg the right g pPOssess
—_—
“Trustee has cited no Oregon case holjing that the
24 |[POSSessory leasehold intereet 1S Insuffician for the PUrposes of
N Claiming a homestead exemption.
2
"The defendants claimed the eXemption under Or. Revy Stat. s
2 3.164(1), which (at that time) allowed a debtor to SXempt up to
12,000 for his mobile home and the Property upon which i: yag
2 1tuated. Subsection (6) of seclion 23,144 limited the ExXemption
© 510,000 if 4 debtor owneq the mobije flome but not the bProperty
2 Pon which it was Situated Troutman, 44 Or. App. ar 243 n.1




unﬁerlying Land, stating thar the “possessory right ;is an

10

11 his house to his wife prior to bankruptcy. The debtoy

12 nevertheless continued to reside in the house Even though the

13 |ldebtor did not hold titie to the Property a5 of his pPetition

14 + the court concluded that he was entitled to claim 3

homesteaq interest in the Property, Stating:

It is POssession, not legal title, which establishes
the applicability of the homesteaq eXemption. See

Troutman v. Erlandson, 44 Or.App.239, 245, 605 P.2d
1200 (1980) (possessory right jig an interest in
In White v White (1n re White), 727 F.24 884 (g+p Cir.

), an Oregon state Court awardeqd ewnership of the famiji.y

22 residence +g the debtor’ g former SPouse anqg dranted g4 judgment

23 Il against the esidence tpo the debtor. The debtor filed for
2 “SUPLCY and claimeq s lomestagy Lnterest ip - value of thae
25 n. The Ninth Circuir nsid thar “he lien wasg lpsuff1c1ent fo
26 ne pasis of a acmestead eXemption “fo]ecause the lien Jives
27 debtor] no right to PCssession~ and becayse No case haq

28 that a non~yossessory interest May be the basis of a

o
[N}




1

2 llthat the lien dig “not Preserve 4 roof over [the debtor’s} head;
3 it gives him no right to live on the Premises . 1d. at gss Tn
4 contrast, the month-to-month lease agreement here does give

S5 IDebtor 4 right to bPOssess the leased bPremises ang thereby

6 lpreserves the roof over his head. White Suggests that because

7 |IDebtor has a right of Possession jip the residence, he could clain
8 lla homesteaq eXemption in it

9 Fourth, case law from other states With similar homestesqg
10 exemption Statutes SUpports the bankruptcy Court’s holding. For
11 exXample, in Matter of Buzzell, 110 B.R. 440 (Bankr. p. Neb .
12 11990), the Nebraska Homestead act __ like the Oregon homesteaq

13 [statute here —- referred to “owners” but dig “not Specify the

14 Inature of the property interest which must be owneg by the

15 lclaimant in order to qualify for the exemption. ~ Id. at 447
16 IThe court held that the “homesteaq €exXemption jg Not limited to
17 bProperty held in fee simple. 2 life estate or leaseholq Interest
18 fin the homesteaqd tract is Ssufficient . ~ Id. The Court therefore
19 Jloverruleq the trustee’ s objection to the claim of eXemption by

in the leased lang upon which their nmobile home was
21 located. See also Matter of Bartlett, 153 B.R. 881, 883 (Bankr.
22 IID. Neb. 1993) (homesteaqd €an be claimeq on leased Property) ; In
23 lire McAtee, 154 B.R. 346, 347 (Bankr. N.D. Fla. 1593, (debtor

24 Jlcould claim homesread exXemption for residence Situated on public

25 1land under long ternm lease) .
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® tta
See In re Tenorio, 107 B.R. /87, 788 (Bankr. S.D. Fla
== =L L€ Tenorig .

(debtor's interest in condominiyng was not eXempt under Florida

homestead law because year—to~year lease does not Constitute

broperty permanent place orf r'esidence:; furthermore, leases of
this type are typically Classifieqg 45 chattels feal ang r'egardeq

a4S personal Property, nor real Property; Since debtor had already

Property exemption) ; McClanahan V. Kimbal} In re Kimbail), 2

does not Permit use of homestegqy exemption by non~homeowners,

since Louisiana homesteag exemption Statute describeg "homestead"
residence “owned and OCCupied” by any person, With worg

"owned" indicating intent of drafters to disallow Use of

~
-
0]
%
16}
O
0]
19}

homesteaq exemption p.

In light of the Policy of liberas; and humane interpretation
Of Oregon’ s €xemptions, the foregoing Cases construing Oregon 1ayw
and the case law of Other states, ye hold that the bankruptcy
court COrrectly Concluded tnat thae Oregon homestead SxXemption

2asehold interests.

}___1
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Nomestegy €Xemption applies
to Possessory, leaseholqy toterests, e Must now decide whether
He exemption COvers the fent ang deposit Trustee argued before
he bankruptCJ Court that the rent and deposjr were essentially
5 2Ccount or Other forp of cash which could he exempt only under
7 Rev. Star. S 23.160(1)(n) (Oregon’ s Pourover exemption) The
8 bankruptcy Court, however, held thar the rent and depogit+ were
9 integral to Debtor’ g tenancy and thyg Covered by the Eexemption.

As noted by the bankruptcy Court:

exemption rig

hts

granted to g

Frequently

’

the ]

{alt

Other courts interpretlng Statutesg Similar tgq Oregon'sg
have helqg that brepaid rents ang Security depositsg are
exempt, F€Cognizing thar a leaseholy is exXempt, thyg
rights attendant thereto are likewise exempt -,
This Courr 1S persuadeq that the reasonlng Oof the
Quintanag and Nage] Courts 4g Correct. To holg
Otherwise allows Ctrusteeg to interfere With the

hough ;¢ m

ebtors und

€r Oregon law,
ay have g4

andlorg
Security interest in ¢
money over to
the debtor res

ent ang deposit) May turn the
nd require that

emain jnp

violated 1f a debt
within the first year of
S 90.300(3)(a) (“A landlorg may
dgreement to Tequire the bayment of 4 new o
deposit durin I'st year after the tena
that an additionaJ deposit nay be Tequireq ;
tenant agree to modify the and condji
a ermir i for othe
mod:ificy ion.

N

or is equired tq ma ke
his lease . See Or.

not Cchange
-

Security
un, EXcept
ord and

he renta]

the additional
addition, Oregon 1ay
to rent

ncy has beg
f the land}
tions of t
T Cause ang

sr
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Casserino, 282 B.R. at 492, Citing In re Uuintana, 23 B.R. 263,
=L Ze Quintang

270 (Bankr. p. Colo. 1983 /Construing the Colerado homestead
exemption which, at that Cime, was Similar to Oregon’ g Present
statute; holding that homesteaag eXemption could be Claimed ip a
$700 SeCurity deposit on leaseq bPremises and ip $209.70 in
Prepaid rent) ; and In re Nagel, 216 B.R. 397, 398-99 (Bankr . W.D.

Tx. 1997 (holding that Security deposit, bPet deposirt, and pre-

Paid rent requireq by Chapter 7 debtor-tenant- 4 lease contracr

Were exempt where leasehold interesgt Created by Contract wasg

exempt as debtor’s homestead).

Payment of the

responsibilities ACCcruing under the lease. Therefore, in light

of Nagel, Quintana, and the bankruptcy court’s Convincing

analysis, we dgree with the conclusion that the rent angdg deposit

Were protected by section 23.240.

VI.
CONCLUS ION

For the foregoing reasons, we AFFIRM.
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