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The district court reversed the bankruptcy court's order

requiring the Plan administrator for US West's pension plan to

turnover to the bankruptcy trustee the funds in the debtor's 401(k)

plan.  Judge Panner ruled that the funds in the plan were not

property of the debtors' estates.

The district court agreed with the bankruptcy court's

conclusion that the antialienation provisions of a pension plan

found in ERISA and the Internal Revenue Code were not within the

"applicable nonbankruptcy law" referred to in 11 USC §541(c)(2),

which would exclude the 401(k) plans from the bankruptcy estate.

This holding, from In re Daniel, 771 F.2d 1352 (9th Cir 1985)

survives the dicta to the contrary found in Mackey v. Lanier, 486

U.S. 825 (1988), until overruled by the Ninth Circuit or the

Supreme Court.

Judge Panner then decided, contrary to the ruling below, that

the antialienation provision is valid under Colorado spendthrift

trust law, and that state spendthrift trust law is not preempted by



ERISA for two reasons.  First, there is not a sufficiently close 

connection between state spendthrift trust law and ERISA to support

preemption.  Second, 29 USC §1144(d) provides that ERISA does not

modify any federal law.  Judge Panner concluded that when an ERISA

plan is examined under state spendthrift law to determine whether

it is property of a bankruptcy estate, it is an application of

federal bankruptcy law, not state law, and is therefore not

preempted.

Judge Panner also upheld the plan's choice of Colorado law

because Colorado had a reasonable connection to the Plan and

applying Colorado law would not violate any fundamental public

policy of Oregon.  The employer's headquarters are in Colorado, and

the employees are located across the country.  It is logical to

apply the law of one state to interpret questions arising under a

Plan created by a multi-state employer.

Based on a Colorado bankruptcy court decision, Judge Panner

ruled that the US West 401(k) plan was not a self-settled trust.

The plan was a valid spendthrift trust in Colorado and therefor

excluded from the debtors' bankruptcy estates.








































