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Debtor filed untimely notice of appeal from bankruptcy court’s order denying his motion
for a determination that an unscheduled debt owed to Harco National Insurance Co. had been
discharged in this bankruptcy proceeding.  Harco moved to dismiss the appeal as untimely and
filed an election to have the appeal heard by the district court.  The debtor responded with a
motion in the bankruptcy court for an extension of time within which to file his notice of appeal
as well as an objection in the district court to Harco’s election to have this appeal heard by the
district court.   

The bankruptcy court denied the debtor’s motion for an extension of time within which to
file his notice of appeal.   In doing so, it relied on Fed. R. Bankr. P. 8002(c)(2) which provides,
generally, that a request to extend the time for filing a notice of appeal must be filed before the
time for filing a notice of appeal has expired but allows a court to grant “such a motion filed not
later than 20 days after the expiration of the time for filing a notice of appeal . . . upon a showing
of excusable neglect” and Fed. R. Bankr. P. 9006(b) which provides that the court may enlarge
the time for taking action under rule 8002 “only to the extent and under the conditions” stated in
that rule.  The court, relying on Crawford v. Educational Credit Mgt., 2003 WL 21360433 (S.D.
Cal. 2003), rejected the debtor’s argument that, despite the limitation of Fed. Bankr. R. 8002 and
Fed. Bankr. R. 9006, it could nonetheless grant his request for an extension of time where his
failure to file an notice of appeal was the result of excusable neglect.  

Following denial of the debtor’s motion for extension of time to file his notice of appeal
the district court ruled on Harco’s motion to dismiss the debtor’s appeal as untimely and the
debtor’s objection to Harco’s election to have the appeal heard by the district court.  It found, for
the reasons stated in the bankruptcy court’s opinion, that the debtor’s appeal was untimely and
granted Harco’s motion to dismiss. It overruled the debtor’s objection to Harco’s notice of
election to have the appeal heard by the district court, holding that the matter was moot, given the
dismissal of the appeal, and that, in any event, the election to have the matter heard by the district
court was timely filed.     
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