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Debtor filed suit to discharge his student loans based on undue hardship. He was 33 years
old, and married with a two year old daughter. He had a law degree, but had failed the bar exam
twice. He was employed as a juvenile counselor in Klamath Falls.  He was attempting to discharge
more than $85,000 in student loans. 

The bankruptcy court, after a trial, granted debtor a partial discharge, discharging all but
$30,000 of the loans. 

The lender appealed. The Bankruptcy Appellate Panel (BAP) reversed:

The BAP held debtor had failed to prove any of the 3 prongs of the Brunner test.

First he had failed to show  he could not maintain, based on current income and expenses,
a “minimal” standard of living for himself and his dependents if forced to repay the loan. The
bankruptcy court, following in-district authority, had applied the Ch. 13 disposable income test in
measuring income and expenses. The BAP held that the proper inquiry is whether it would be
“unconscionable” to require the debtor to take steps to earn more income or reduce his expenses.
Under that test, the court found debtor could earn more income by working an additional part-
time job, or having his wife work more hours. Also, the court held certain expenses such as cable,
internet, cell phones, gym membership, and a lease payment on a 2002 Honda Accord (a second
vehicle),  were unwarranted. Trimming these expenses, and adding an additional $320/mo in
income, would provide monthly income of approximately $2,769, and monthly expenses of
$1,891, leaving sufficient funds for payment on the loan, even under its original terms.  

Second, debtor failed to show that additional circumstances exist indicating that this state
of affairs is likely to persist for a significant portion of the repayment period of the loan. The BAP
applied a non-exhaustive list of such circumstances as set out in Nys v. Educ. Credit Mgmt. Corp.
(In Re Nys), 308 B.R. 436 (9th Cir. B.A.P. 2004), and found insufficient “additional
circumstances”  to warrant an undue hardship finding.

Finally, debtor failed to show that he had made a good faith effort to repay the loan,
finding that debtor and his spouse had taken no steps to maximize their income nor minimize their
expenses. Elimination of the above-referenced luxury items would allow them to make monthly
payments under one of the repayment options offered by the lender. 
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