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Koch v. Olsson (In re Olsson)                   Dist. Ct. Case No. 6:14-cv-01686-AA
6/17/15 Aiken 532 B.R. 810

(affirming Renn’s oral ruling)

Pre-petition, the Ch. 7 debtor brought a motion for an order to show cause why the
parenting plan with her ex-spouse should not be modified.  The motion was denied, and the state
court required debtor to pay the ex-spouse’s attorney fees incurred in the matter.  After filing her
Ch. 7 petition, the ex-spouse brought an action under 11 U.S.C. § 523(a)(5) for a declaration that
the attorney fee award was excepted from discharge.  The issue in particular was whether the
fees awarded were “in the nature of . . . support” within the ambit of 11 U.S.C. § 101(14A)’s
definition of “domestic support obligation.”  After judgment in debtor’s favor by the Bankruptcy
Court, the ex-spouse appealed to the District Court.

The District Court affirmed.  In doing so, it examined the various factors established by
Ninth Circuit precedent to determine whether an obligation is “in the nature of  . . . support.” 
These include: the parties’ intent, the label given the payments, the recipient’s need, the manner
in which the payments were to be made, and whether the payments terminated upon the
recipient’s death or remarriage.  The Court found particularly relevant the state court’s specific
finding that the debtor’s claims in the show cause matter were unreasonable and that an award of
attorney fees “would deter others from asserting meritless claims.”  This indicated the award’s
purpose was to punish the debtor, rather than support the ex-spouse or the couple’s child.  

The Court distinguished In re Rehkow, 2006 WL 6811011 (9th Cir. BAP August 17,
2006), aff’d, 239 Fed. Appx. 341 (9th Cir. June 29, 2007), which found fees incurred in a
custody matter to be in the nature of support, opining that in the case at bar the fees arose not
from proceedings to determine custody, visitation rights or child support, but rather from denial
of debtor’s show cause motion and the state court’s finding that the motion was meritless.  That
the award arose in the context of a custody dispute did not automatically render it a support
obligation. Citing In re Leibowitz, 217 F.3d 799, 803 (9th Cir. 2000), the Court framed the
inquiry as not whether repayment of the debt would benefit the child, but whether the basis of
the debt benefitted the child.  Because the record reflected the basis of the debt was to punish
and deter, it was not in the nature of support.

E15-5(7)

1





      

 

 

   

        

         

           

            

           

         

        

           

         

           

           

          

         

           

         

          

          

             

         

    

Case 6:14-cv-01686-AA    Document 9    Filed 06/17/15    Page 2 of 7

Case 13-06132-tmr    Doc 45    Filed 06/18/15





        

          

        

    

        

          
          

     

         
         

        
       

      
         

       
         

  
   

 
  

        
        

         
       

      

          

          

           

         

             

           

           

             

    

Case 6:14-cv-01686-AA    Document 9    Filed 06/17/15    Page 4 of 7

Case 13-06132-tmr    Doc 45    Filed 06/18/15



          

            

           

           

 

             

          

         

          

           

          

        

            

            

            

         

            

           

          

         

         

         

         

    

Case 6:14-cv-01686-AA    Document 9    Filed 06/17/15    Page 5 of 7

Case 13-06132-tmr    Doc 45    Filed 06/18/15



            

           

           

             

            

           

         

         

          

           

             

       

         

         

           

          

           

          

            

          

         

          

           

    

Case 6:14-cv-01686-AA    Document 9    Filed 06/17/15    Page 6 of 7

Case 13-06132-tmr    Doc 45    Filed 06/18/15






