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West and Worthen were married debtors who filed a joint chapter 13
petition 193 days after an assessment of Federal income tax liabilities.
The case was dismissed on the debtors' motion.  Shortly thereafter, the
debtors were divorced.  Fifty-eight days after the first chapter 13 case
was dismissed, the debtors filed separate chapter 13 petitions.  The IRS
claimed the tax debts were entitled to priority under 11 USC
§507(a)(7)(A)(ii) and objected to confirmation of the plans on the ground
the plans did not provide for payment in full of the tax liabilities that
were allegedly entitled to priority.

The IRS argued that 11 USC §108(c) [tolling of nonbankruptcy
collection law periods of limitation until the later of the end of such
period or 30 days after notice of termination of automatic stay] in
conjunction with 26 USC §6503(b) [extension of the 6 year statute of
limitations for collecting tax debts by the time a debtor's assets are
under federal court control plus 6 months] extended the 240 day period
for determining priority described in 11 USC §507(a)(7)(A)(ii) by 6
months.  Thus, according to the IRS, once the first case was dismissed,
the tax debts were entitled to priority for at least 6 months thereafter.
Since the subsequent petitions were filed only 2 months after dismissal
of the first petition, the IRS concluded that the debts were entitled to
priority.

The bankruptcy court ruled that the 240 day priority period
described in §507(a)(7)(A)(ii) was unrelated to §108(c) and the statute
of limitations for collecting tax debts outside bankruptcy.  Even if the
240 day period described in 11 USC §507(a)(7)(A)(ii) was tolled during
the time the stay was in effect from the prior case, the IRS had a total
of 251 days (193 days before the first case + 58 days after dismissal of
the first case before filing of the second cases = 251 days) after
assessment to collect while the debtors were not in bankruptcy .  The IRS
had at least 240 days after assessment of the liabilities to pursue
collection from the debtors without impediment.  Since this is what was
intended by Congress in enacting §507(a)(7(A)(ii), the bankruptcy court
overruled the IRS's objections.

The US District Court reversed the bankruptcy court and the matter
was appealed to the 9th Circuit.  The 9th Circuit Court of Appeals held
that this was a "rare case" that required the court to ignore the plain
meaning of the Bankruptcy and Internal Revenue Codes in order to fulfill
what the court perceived to be a legislative intent to extend the
priority period for certain income tax obligations.  

The court held that the 240 day priority period in §507(a)(7)(A)(ii)
in a given debtor's case is extended by 6 months after that debtor's
prior chapter 13 case is dismissed.  Thus, the filing of a new case
within 6 months of dismissal of the old one, even though 240 days since
assessment had elapsed, did not deprive the tax debts of priority.



(The court reiterated that the time the automatic stay is in effect
is not counted in determining whether 240 days since assessment has
elapsed.  See In re Brickley, 70 B.R. 113 (Bankr. 9th Cir. 1986).) 
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