
11 USC §507(a)(7)(A)(ii)
11 USC §108(c)

26 USC §6503(b)
In re West/Worthen

Cases Nos. 391-33988/89-H13   USDC # 92-59/60-Fr    2-19-92
Reversing Bankruptcy Court (HLH)

West and Worthen were married debtors who filed a joint chapter 13 petition 193 days
after an assessment of Federal income tax liabilities.  The case was dismissed on the
debtors' motion.  Shortly thereafter, the debtors were divorced.  Fifty-eight days after the
first chapter 13 case was dismissed, the debtors filed separate chapter 13 petitions.  The
IRS claimed the tax debts were entitled to priority under 11 USC §507(a)(7)(A)(ii) and
objected to confirmation of the plans on the ground the plans did not provide for payment
in full of the tax liabilities that were allegedly entitled to priority.

The IRS argued that 11 USC §108(c) [tolling of nonbankruptcy collection law periods
of limitation until the later of the end of such period or 30 days after notice of
termination of automatic stay] in conjunction with 26 USC §6503(b) [extension of the 6 year
statute of limitations for collecting tax debts by the time a debtor's assets are under
federal court control plus 6 months] extended the 240 day period for determining priority
described in 11 USC §507(a)(7)(A)(ii) by 6 months.  Thus, according to the IRS, once the
first case was dismissed, the tax debts were entitled to priority for at least 6 months
thereafter.  Since the subsequent petitions were filed only 2 months after dismissal of the
first petition, the IRS concluded that the debts were entitled to priority.

The bankruptcy court ruled that the 240 day priority period described in
§507(a)(7)(A)(ii) was unrelated to §108(c) and the statute of limitations for collecting tax
debts outside bankruptcy.  Even if the 240 day period described in 11 USC §507(a)(7)(A)(ii)
was tolled during the time the stay was in effect from the prior case, the IRS had a total
of 251 days (193 days before the first case + 58 days after dismissal of the first case
before filing of the second cases = 251 days) after assessment to collect while the debtors
were not in bankruptcy .  The IRS had at least 240 days after assessment of the liabilities
to pursue collection from the debtors without impediment.  Since this is what was intended
by Congress in enacting §507(a)(7(A)(ii), the bankruptcy court overruled the IRS's
objections.

On appeal, the District Court stated at page 10 of its slip opinion that:  "The plain
language of section 6503(b) supports the contention of [the debtors] that section 108(c)
does not apply to this action because section 6503(b) is not a nonbankruptcy law applicable
to the priority status set out in section 507(a)(7)(A)(ii) of the Bankruptcy Code."  The
court may have intended to say that "the plain language of section 108(c) supports the
debtors' contention that sections 108(c) is relevant only in determining the expiration of
applicable collection periods outside bankruptcy and is not relevant to the determination
of the priority of claims in bankruptcy cases."

The District Court quoted, apparently with approval, In re Brickley, 70 BR 113 (9th
Cir. BAP 1986).  In Brickley, the debtors filed a chapter 13 petition in November, 1981.
At that time, the debtors' 1979 and 1980 tax debts were entitled to priority under
§507(a)(7)(A)(i).  The case was dismissed in late 1984, some 2 years and 9 months later.
In October, 1984, after the 1979 and 1980 tax returns had been due for more than 3 years,
the debtors filed a chapter 7 petition and contended that the 1979 and 1980 tax debts were
dischargeable.  The IRS contended that the debts were non-dischargeable under §523(a)(1).

In Brickley, the BAP held that "the time the government is stayed [by §362] should
be disregarded" in calculating the 3 year period described in §507(a)(7)(A)(i).  Id. at 113.
The BAP held that if the tax debts were dischargeable, §108(c) and 26 USC §6503(b) would be
rendered meaningless since extending the collection period while discharging the liability
is pointless.  According to the BAP, such a ruling would not give the IRS the time to
collect tax debts that was intended to be given to it by Congress when it enacted
§507(a)(7)(A)(i) and would allow debtors to unfairly manipulate the Code.  Thus, the BAP
ruled that §523(a)(1), which incorporates §507(a)(7(A)(i), rendered the debts non-
dischargeable.  (It is not clear whether the BAP ruled that the 3-year priority period
described in §507(a)(7)(A)(i) is extended by: 1) the time the stay is in effect plus 6
months; 2) the time the stay is in effect plus 6 months plus the 30 days provided in 11 USC
§108(c); or 3) the time the stay is in effect.)

The District Court did not comment on why the plain language of the §108(c) did not
control or on the strength of the analysis in Brickley.  Without distinguishing between the
issue in Brickley [dischargeability of the debt] and the issue in the case at bar [status
of the claim], and with no independent analysis of the legal issues presented, the District
Court ruled that "section 6503(b) ... gives the IRS an additional six-month period to
collect its debt without discharge in bankruptcy."  Id. slip op. at 12.  The court may have



intended to say that "sections 6503(b) and 108(c) extend the 240 day period for determining
priority described in 11 USC §507(a)(7)(A)(ii) by at least 6 months."  The District Court
reversed the trial court and remanded the matter for further proceedings.
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