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Paul Lansdowne, Inc., v Marko et al,     Adversary No. 687-5025
(In re Cox),    Consolidated Case Nos 684-08459, 08496-98

2/2/93  D. Ct. (J. Hogan) aff’d in part, rev’d in part
and unpublished

Remanded decision by PSH

District court affirmed in part, reversed in part and
remanded for adjustment of judgment originally awarding
$118,291.55 to trustee as value of real property in turnover
action under § 542, after offsets and improvements.  By
memorandum opinion dated 2/5/91 (E91-3((97)), Judge Higdon had
determined that good faith improvers of rental property, who had
purchased the property from parties who had acquired ownership
via a forged quitclaim deed from debtors, were not entitled to
imposition of a resulting trust in favor of the forger to 50% of
the property.  The District Court reversed, holding that because
the bankruptcy court determined the forger put up half the
purchase money with the debtor, he was entitled to a resulting
trust by operation of state law (Calif.) And his half never
became estate property.  The District Court also held that no
standing issue arose, and that the bankruptcy court’s
characterizing the resulting trust as an affirmative defense was
unwarranted because “[i]n the context of this case, it is more
accurately characterized as a matter of denial than of avoidance
or affirmative defense.”  District Court further reversed an
offset of $27,5000 “equitable lien” to defendants, representing
increased value attributable to improvements, holding that this
equitable remedy is not available when, as here, the good faith
improvers’ sole remedies were statutory under state law, albeit
not applicable under the facts.  The District Court affirmed the
bankruptcy court’s allowance, under principals of equitable
subrogation, of offsets for encumbrances satisfied by defendants,
and affirmed in all other respects.  
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