28 U.S.C. § 1930(a) (6)
28 U.S.C. § 1334 (b)

28 U.S.C. § 157(b) (1)
28 U.S.C. § 157(c)
FRBP 3022

United States Trustee v. Boulders On The River. Inc.

(In Re Boulders On The River, Inc.) Dist. Ct. # 97-6138-HO
Main Case # 692-64208-aerll
12/18/97 District Court (Hogan) U?pﬁb%ighe%;
reversing Radcliffe /zaééJ&/#C?i>

(Radcliffe opinion found at 205 B.R. 948, and E97-2(8) 75
in Court's directory) QZAFQ{/gféféhﬁ

A Chapter 11 plan was confirmed. Several years later, the
Reorganized Debtor moved for entry of a final decree. The United
States Trustee (UST) objected to entry of same until its
quarterly fees were paid. At issue was the amount of post
confirmation fees owed under 28 U.S.C. § 1930(a) (6), as amended,
(the statute).

The bankruptcy court held the term “disbursements” as used
in the statute, and upon which the quarterly fee is based, is
limited to funds paid by a bankruptcy estate. If no bankruptcy
estate survives confirmation, (as was the case at bar) only the
minimum quarterly fee is owed.

The bankruptcy court conditioned entry of the final decree
upon payment of the minimum fee for the quarter in question.

On appeal, the district court reversed.

After analyzing the statute's legislative history, the

court held the term “disbursements” is not limited to funds paid
from a bankruptcy estate. A reorganized debtor is liable for UST
fees under the statute's formula, based on its disbursements post
confirmation, even if no bankruptcy estate survives confirmation.
This interpretation comports with the statute's revenue-raising
purpose, especially in light of the UST's duty to monitor cases
post-confirmation.

The court further noted: 1) a “reorganized debtor” remains a
commencing party within the terms of the statute, so as to be
liable for UST fees post confirmation; 2) the fees apply even to
cases with plans confirmed before the statute's effective date of
January 27, 1996; 3) the fees terminate when the case is
converted, dismissed or closed (whichever earlier). Although the
term “closed” is not contained in the statute, the existence of
an open case is a precondition to assessment of the fees;

The court did not address whether all disbursements by a



reorganized debtor, or only those made pursuant to a confirmed
plan, are subject to UST fees,

Further, the court held the bankruptcy court had ‘arising
in" jurisdiction under 28 U.S.C. § 1334 (b) to hear the fee
dispute, finding the matter was “core” under 28 U.S.C. §

157(b) (1). In the alternative, the bankruptcy court had at least
‘related to” jurisdiction over a “non core’ matter.

Finally, the court held the bankruptcy court properly
conditioned entry of the final decree upon payment of the
outstanding UST fees. The fee dispute had been either a
‘contested matter or adversary proceeding” which had not been
“finally resolved.” As such, the estate was not “fully
administered” under FRBP 3022, and entry of a final decree was
not appropriate until the fee dsipute had been resolved. The
bankruptcy court had authority to condition entry of the final
decree upon payment of the fees, and did not err in exercising
its discretion to do so.

E97-26(40)
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B.R. at 951. ne court stated:
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(Tlhe bankruptcy estate ceased to exist when the order
of confirmation became final. Hence, thsre was no
bankruptcy estate in existence during the second
quarter oI 1996. It follows, there were no
‘disbursements’ upon which to compute ths f
the UST pursuant to the statute.
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STATUTORY AND LEGISTATIVE BACKGROUND

a. Pre-Amendment Statute:
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(8) In addition to the filing fee paid to the
clerk, a2 quarterly fee shall be paid to the United
States trustee, for deposit in the Treasury, in each
case under chapter 11 of title 11 for each quarter
(including any fraction thereof) until z plan is
confirmed or the case is converted or dismissed,
whichever occurs Ifirst. The fee shall be $250 for each
cuarter in which disbursements total less than $15,000;
$500 for each quarter in which disbursemsnts total
$15,00C or more but less than $150,000; $1,230 for each
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c. Legislative History of January Amendment:

The legislative hi story leading up to the enac tment of
the January amendment is helpful in uncovering its purpose,

scope and intent. As with manv federa
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from fess. There is no rational basis “or such an
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The budget justificatilon document also includes zan estimats
thzat $18.2 million in additional <fess would be raised by ths
propesad statutorv fz2s change. The court attsmpted to roughly
correlate thils projection with the numbesr of post-confirmation
Cases that appear {c have Desn in existencs tTo generate it
(zpproximately £3,000 as of September 30, 1992} in order to
extrapclate the per case <fes that might have Dbesn expected.
However, Dbecauss the projected revenue 1s significzntly lower than
would e resalized evaen bv collection of the minizum of $250 par
guarter 1iIn ezach post-coniirmation cass, the court draws no
conclusion Irom this information. The court assumss the $18.2
million grolscticn 1s based on tne UST sssking to collsct post-
coniIlirmaticn f22s5 primarily in cassas Thzat sesk 2 Iinal decres,
~nlcrn, Ta3sd con tne guglished casss, aDpe=rs TO = the agency’s
cracticse in re Xrov (Zurgpe) Ttd., 15S7 WL 178837 (Zankr. D. Az
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The confierencs agressment includes section 111 as
croposed in the House and Sesnate bills, which extends
The cguarterly Iss gpavments Zor dsbtors under Chapter 1
0ZI the Banxruptcy Codes To include the pericd from when
a reorganization plzan is coniirmed by the Bankruptcy
Court until the case 1s converted or dismissed. The

oniszreses intend that this fee will applyv to both
ending and naw cases

‘g0

. x

{Tlhe conferees agrss to include zn extension of
post-coniirmation guarterly fee vavmentis made under
Chzrtar 11 as propossad in both the Houss and Senate
bills and expect that these faes will apply to all
pencding Chepter 11 cases with conifirmed rsorganization
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Of confirmation status of their plans.”? Section 109(z) of
the September, 1996, amendment also includes an across-the-
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a. Statute.

STatutes itsslf. The statuls agpears CC assass a guarterly
Ze2es against “the parties commencing a case under titls 11 .
- . .7 Thls ls somewhat ambiguous, howevar, due to ths
brezx in the cadence of the statuta. The startuts begins

commencling 2 case undsr title 11 shzll pay to the clerk” of
P -~ - — LR S ] . - gy P -~ g -
Che court. The sixth category of feses under sachtion
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Ine2 conisrenca report Ifurther explains Sec. 109. - The
— . - — 1 - - Ll -
nIZsrence agresement includes section 109 as vrovosed in the
= -~ 17 PRA 5 - 3 - - = o ~ o~ 3 ~
2 oi:L . . . whlca amends a provisicn inclucdsd in the 1885
scTrlziicns  AcT, To  clarliv tThat Zz2es c¢ollected  under
R e ) - m s ey o - - Y - = - - M - k bl
CCnIlrmallcon STaTus are To b2 assassed in all pending chapter
- = ’r
IoTS .

ab



ible

raspons

[33%

i

34

U

does not

statute

Y-t

12 parties commencing

\\f.‘

focus on

nitial

verd

4

s

as se

n
0]

ored

¥

n

L
1}

wy
a

U

Y

n

ptolly

ankrup!i

@\

()]

—1

Q)
ke

44

Tuntcy court

bank

.
~
ng

S

[
S
O
Ut
®
.Q

O
]
0

()]
(s

[
\

[¢9]

a)
4
L&

«

aQ

a

]

4

a

5\

the

on to

1 +3

Y precona

1

1995,

-

-7

embe

<

S Sept

it

[rs

Q
1)
o
]

S

Us?T

¥

a2

laleSaRubal
Lol

-
e

44

0)
n
@

1

f

)

[ax
fxt

ja¥d

(03]
v




ch

)

pter 1l cases from January 27

-
-

996, even cases

clans coniirm

(D
Q.
o)
1y
4o
o]
I
ct
o)
r‘4
o
ot
[oR
fu
r
[{}]

o
pt
(a3
oy
O

Uga net perfectly luminescent or frss of

ns, the statute standing alone is suff

potential

iciently

anguage ¢ the statute

this rule of statutory constructicn is when “rha olain
lznguage o the stztute would lezd to ‘vatenIly absurd
conssguencss,’ that ‘Congress could not Dossioiy have
intended,’ ws nead not apoly the languages in such =
Tashion.” 2Zublic Citizen v, United Stztss Dant. of Justice,
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conclusion that such distinctions were intendad
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in its brief and the materials appended to

it, raises a series of objections to the newly amended fese

Scatute.” One such objection is that the amsndment would
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2.R. at 831,

The bankructcy code includes detailed vrocedurss for

T R number oI issuses razised in the matsrizls accompanying
Bouldars’ Dbprief are not fzirly rzised hers. Severzl Dbankruptcy
court dscisions in the months following enaciment of the January
amencment objectad to the retroactive application of the amendment.
The September amendment rasolved this issue and the varties here do
not raliss it. Likewiss, a number of courts, after concluding the
new statute applies to the rsorganized debtor’s disburssments, have
strugglad with whather to subject all disburssments to the fee, or
only Thoss pursuant to ths confiirmed plan. This 1ssue is not
raised neres and the court need not address it.
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impose such a duty upon
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he UST. Even if the statute or the
legislative history required a correlation betwesn the
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effort put forth by the UST in a case and th
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received, which this court does not accept, ths statute’s
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feas 1 i =01l A + K 21=z2 Faoaac
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remain which this court will address on its own motion.
A number of bankruptiy courts addressing the fes issue
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enforcement mechanism or jurisdictional autherity over suc
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cne bankruptcy court. Ses, e.¢., In rs Indizn Creek Limited
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confirmation claim, it must assert and liguidate such a
claim just as any other post-confirmation creditor would in

an approprizte non-bankruptcy
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1n Norzhern Pipelins Constr. Co. v, Maraths= Dipga Line Co.,
1 e ~ A e AAA~ R . R} . O R

£o08 U.3 SV (Li¥sd), WLlCh n2ld uncenstituitiocnal the
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Juriscictionzal DIOViIsS10ons OL The BanXrupicy Reiorm Act of

1978 (the “1978 Act”), Pub. L. 95-598, 92 Stzt. 2549. The

1878 Rct created bankruptcy courts and vesrted in them

jurisdicticn over all “civil proceedings arising under title

. . , . e s o .

1n Northers Pivelins concludad that the 1973 Act was

unceonsticutional peczuse 1 zllowed non-3artizle ITT courts

CNCONSTLITUTLIonal pecause 117 zllowsed non AICLCLle Lo ourcT
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In response to Northern Piveline, Congrsss passed t

Bankruptcy Emendments and Federal Judgeship 2ct of 1984,

TS 2 Case under Title 11 .7"-°

Secticn 157 also estaplishes two broad Cztegcocries of
procesdings: "core procsadings" and "non-cors orocszedings.”
For "zll cors vrocsadincs &rising under tTitls 11, or arising

<ruptcy courts to "hear and determine" ths o cceedings

(A}

RS ah W )

and To "enter approprizte orders and judgmenis." Eowever,

in non-cors procsedings otherwise related

cr
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cz2s2s5 under

v

title 11, ssction 157(c) (1) allows bankruptcy courts to hear

° This court has referred title 11 cases #c the bankruptcyv
court 1n this district pursuant to the 28 U.S.C. § 157(a). Rule
2100-1 of the Local Rules for the U.S. District Cour: for Orecon
crovidss “This court hereby continues its rsfsrence to the
bankrupTcy judgess of this district of 211l casas um<sr Titlas 11 and
2ll crocs=dings zrising under 11l or arising in or in relation
TO ¢zses under Titcis 11,7
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the procesdings and then submit proposed findings of fact
and conclusions of law to the district court.

Ninth Circuit cases suggest there are two general

categories of core® proceedings: (1) those “arising u

o}
.
[0]
a

le 11 and (2) those “arising in” title 11. In ra Harris

title 11 "involve a cause of action creatad or datermined oy
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& Statutory provision of title 11." Id. (guotztion
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omitited). Proceedings “arising in” title 11 “szems to be a
ratara iz =
razigzres

no existence outside of the bankruptcy.”" Id. (cuoctztion

title 11. It does, however, appear to fit within thes Ninth

e

Circuit’s desscription of'“arisihg in” jurisdiction. This

issue is an administrative matter that, by its very nature,

remained an open case on the bankruptcy cour:i’s dockst
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the second guarter of 1996. Based on the

Jurisdictional statute and the case law, the fee issue
Presented here arises in a title 11 case and is therefore a

core proceesding sguarely within the jurisdiction of th

m

o~ — .- -~ - PN S, | 3 P, - 3 -~ Y = 1 \ - . .

Substantive rignt created by the Zederal bankruptcy law and
-— -t a b - o~ — o - 3~ - Ty a1 - » 1t T o~

S OnRe That could exist outside of bankruptey."B  Id.

n Ior determining whether a

matter 1s "related to” the bankructcyv:
is ow er CThe outcome of the proceeding could
conceivarly have any effect on the estate being
adnministered in bankruptcy. . . . Thus, ths procesding
need not necessarily be against the debtor or against
the debtor’s property. 2n action is relatad to
bankruptcy if the outcome could alter the debtor’s
rights, liabilities, options, or freedom of action
(either positivelv or negatively) and which in any way
impacts upcn the handling and administration of the

™

I8

The distinction between “arising in” and “related to”
Jjurisdiction appears to turn on whethe¥ the mat-er could exist
outsice the bankruptcy. IT could be argued that the fee issue
asserted hers could exist cuiside the bankruptcy Zor the purposes
oI ernlorcement. It could z2lso be argued the issue exists only in
The Dbankrupicy kecause that is whers it was creztad. The court
need noT decide within which category tha prasent mattaer fzlls, but
simply actss 1T cznnct f2ll in bornh.
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shall be preserved and this Court shall ratain durisdiction

To disvose of such causes of action.” {(emphasis added).
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This matter.

A number of bankrupicy courts have dsclinzad to
conditicn the issuance of a final decres closing a case upon
& resorganizsd debtor’s pavment of section 1230(z2) (6) post-
coniirmation guarterly fszes. S=2=, 2.g., Indizn Cresk, 205
3.R. at 8ll. Thess courts cits Rule 3022 ¢ the Federzl
- = - , . .

Xules O Zanxkruptcy Procedurs, which reguiress: “[a]fter an
€state Is IZully administersd in a chapter 11 rsorganization

determining if an estate has been “fullv administered,”

dicating the case must be closed, is “whether 2ll motions,

tters, and adversary procsedings nave been
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bankruptcy court should be counseled by the congressional

intent behind the jurisdictional statute fo

courts, which indicates such courts are to orovide a2 forum
for the efficient and expveditious consideration of
bankruptcy matters. Although it may not havs besn required
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