
1In a prior Ch. 11 proceeding filed by a general partner of
the debtor, the judgment creditor had made claim against the
partner for the amount of the judgment. The bankruptcy court held
the partner had no liability because it had not been made a party
to the creditor’s suit in which it obtained the judgment. 

2Based on District Court authority which came down after the bankruptcy court’s ruling
in the Ch. 11 case, the Court noted that the judgment creditor may pursue the general partners in
state court to the extent that the Partnership could not satisfy the judgment.
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An involuntary Chapter 7 petition was filed against a
partnership by its sole creditor.1 After intially granting the
involuntary petition and ordering relief, the court then
dismissed the case on its own motion. 

On Appeal: Affirmed: A sole creditor may only maintain an
involunary petition if it can establish either: 1) that the
debtor has failed to meet repeated demands and the creditor
cannot obtain adequate relief in a nonbankruptcy forum, or 2)
there are special circumstances such as fraud, trick, or scam
being perpetrated by the debtor which evidences the creditor’s
need for bankruptcy relief. An additional factor which may favor
dismissal of an involuntary petition is a lack of assets held by
the debtor which could be administered for the creditor’s
benefit. The above standards are derived from 11 U.S.C. § 305. 

Creditor did not argue factor #2 above. Instead it argued 11
§ 723 gave the Ch. 7 trustee rights it would not have outside of
bankruptcy. The District Court (as did the bankruptcy court)
disagreed, holding a trustee’s rights under § 723 are derivative
of the creditors’ rights under nonbankruptcy law. Because it was
conceded there were no other assets in the estate, the bankruptcy
court did not abuse its discretion in dismissing the case.2

*On occasion the Court will decide to publish an opinion 
after its initial entry (and after submission of this summary).
Please check for possible publication in WESTLAW, West’s
Bankruptcy Reporter, etc. 
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