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The bankruptcy court allowed plaintiffs an unsecured claim for

remediation costs incurred to clean the petroleum from the ground

water.  The petroleum migrated from the debtor's property.  The

bankruptcy court denied the request for administrative priority

because the petroleum leaked from the tanks prepetition and the

remediation efforts did not significantly reduce the contamination

on the debtor's property.  

Both parties appealed.  The BAP affirmed both the allowance of

the claim and the denial of administrative status.  Two members of

the panel focussed on the finding that the petroleum leaked from

the debtor's tanks prepetition, and concluded that the damage was

deemed to have occurred prepetition under bankruptcy law.  They

also affirmed the bankruptcy court's determination that the

plaintiff's efforts constituted remedial action even though they

may not have been cost effective or permanently cleaned the

groundwater until the debtor's property was cleaned.

Judge Volinn filed a dissenting opinion.  He concluded that

plaintiffs were entitled to an administrative claim for the

postpetition costs under Oregon law because they were injured by

the ongoing release of petroleum from property of the estate, and



the estate was obligated to remove the petroleum.              
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