
1Defendants in this action include:  Burt & Gordon, P.C.;
Robert G. Burt; Mark A. Gordon; Burt, Vetterlein & Bushnell,
P.C.; Andrea L. Bushnell, and Burt & Vetterlein, P.C.  Judge
Frye’s opinion states that “Stein was a client of the defendant
Burt & Gordon, P.C.; Burt & Vetterlein, P.C.; Burt, Vetterlein &
Bushnell, P.C.; and Burt & Associates (hereinafter referred to as
Burt & Gordon, P.C.) from July 10, 1986 until September 25, 1989. 
There is no discussion of why the verdict is against Burt &
Vetterlein, P.C. and none of the other entities.

O.R.S. 95.220 et seq.
Breach of Fiduciary Duty
Fraudulent Conveyance

Mitchell v. Burt & Gordon, Adv. No. 92-3112
In re Stein, Case No. 392-33885-dds7

4/21/97 Judge Frye Published at 208 B.R. 209

The trustee sought to recover from defendants, attorneys who
represented Stein prepetition, proceeds from their foreclosure
and subsequent sale of stock transferred to them by Stein, as
well as damages, on the basis that the transfer of the stock was
fraudulent, and that the attorneys breached their fiduciary duty
to Stein.  The district court granted summary judgment to the
attorneys.  The 9th circuit reversed.  On remand, a jury returned
a verdict against defendants Burt & Vetterlein, P.C.1, Robert G.
Burt, and Mark A. Gordon, finding that these defendants breached
their fiduciary duties to Stein, and that Stein lost the stock as
a consequence of the breach.  The jury also found that the
trustee was entitled to recover from punitive damages from these
defendants as follows:

Burt & Vetterlein, P.C. $786,000
Robert G. Burt $670,000
Mark A. Gordon $ 17,000

On the trustee’s claim to avoid that Stein’s transfer of the
stock to his lawyers as a fraudulent transfer under ORS 95.200 et
seq., Judge Frye held that the trustee failed to show that debtor
Stein had any intent to hinder, delay or defraud his creditors at
the time Stein pledged the stock to his attorneys to secure the
costs of legal representation.  However, Judge Frye found that
the consideration Stein received for his stock, i.e. $5,000
satisfaction of part of the attorneys fees he owed, was not
“reasonably equivalent value in exchange for the transfer,” where
trustee presented expert testimony that the value of the stock at



2The “void judgment” to which the opinion refers is the
confession of judgment Stein executed on September 25, 1989, in
favor of Burt & Gordon, P.C., in the amount of $54,936.23, plus
interest at 12% per year.  The confession of judgment was entered
in Multnomah County Circuit court on October 5, 1989.  The
subsequent foreclosure sale was held October 31, 1989.  On June
8, 1994, the Court of Appeals for the State of Oregon vacated the
confession of judgment; the Oregon Supreme Court subsequently
denied review of that decision.

the time of the foreclosure was $286,000, and where the testimony
of defendants’ expert was not credible.  Judge Frye found that
because the facts before her did not relate to a noncollusive
foreclosure sale Burt & Gordon, P.C. was not entitled to rely on
ORS 95.220(2).  Judge Frye awarded judgment to the trustee on his
fraudulent transfer claim.

The trustee sought as damages the net proceeds from the
attorney’s sale of the stock in the amount of $1,262,690 which
had been interpled into the registry of the Multnomah County
Circuit Court.  Defendants asserted that the correct measure of
damages was the difference between the fair market value of the
stock at the time of foreclosure (not more than $286,000
according to expert testimony) and the foreclosure sale price of
$5,000.  Judge Frye held that the full amount of the interpled
funds was the correct measure of damages and that Burt & Gordon,
P.C. was not entitled to receive any benefit from its acquisition
of the stock as a result of its breach of fiduciary duty.  Judge
Frye also held that “[i]n order to return the parties to the
positions they held before the void judgment2 was entered, the
interpleader funds must be awarded to the creditors of Stein.”

P97-25(18)

See Summary re District Court action at P93-20(20).
See also P96-21(13).








































































