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The trustee sought to recover from defendants, attorneys who

represented Stein, proceeds from their sale of stock transferred

to them by Stein, as well as damages, on the basis that the

transfer of the stock was fraudulent, that the attorneys breached

their fiduciary duty to Stein, and that the attorneys breached

the implied covenant of good faith and fair dealing in their

contract of professional services with Stein.  The district court

granted summary judgment to the attorneys.  The 9th circuit

reversed.  

(1) There were sufficient badges of fraud attending the

transfer to raise a disputed issue of material fact for trial.  A

transfer is fraudulent if it is made with the actual intent to

hinder, delay or defraud creditors, or if the transferor did not

receive reasonably equivalent value and was insolvent or would

incur debts beyond his ability to pay.  The attorneys argued that

the amount received at a properly noticed execution sale is

conclusively presumed to have been reasonable.  The 9th circuit

declined to give preclusive effect to the execution sale, noting

that the Oregon Court of Appeals had recently ruled that Stein’s

confession of judgment to the attorneys, upon which the sale was



based, was invalid.  Summary judgment was also inappropriate on

the breach of fiduciary claim because the claim depends in part

on the outcome of the same factual questions that must be

resolved with respect to the fraudulent transfer claim.  

(2) The statute of limitations on the claim for breach of

fiduciary duty was tolled when Stein filed for bankruptcy on July

15, 1991.  It is a jury question whether Stein should have known

by July 15, 1989 whether he had been damaged by the transfer. 

(3) The attorneys’ conduct raises a genuine issue of

material fact as to bad faith, precluding summary judgment on

that claim.  

(4) To the extent the acts of the firm constitute a

fraudulent transfer or violate the firm’s fiduciary duty to

Stein, a shareholder in the form shares the firm’s liability

regardless if that shareholder provided services to Stein.

Because the summary judgments were reversed, the district

court’s award of prevailing party fees to the attorneys was

vacated. 

See Summary re District Court action at P93-20(20).
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