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The trustee sought to recover certain payments to Merz under

11 U.S.C. § 547.  Merz raised an ordinary course of business

defense under § 547(c)(2).  The bankruptcy court struck the

portion of Merz' affidavit stating that the debts were incurred

and the payments were made in the ordinary course of the debtor's

business.  The court then found no evidence to support the §

547(c)(2) defense and entered judgment for the trustee.

On appeal, the BAP affirmed the bankruptcy court's decision

to strike the portion of the affidavit, determining that the

statements were legal conclusions without adequate foundation and

not based on personal knowledge under Fed. R. Evid. 602.  There

being no admissible evidence as to whether the debts were

incurred and the payments were made in the ordinary course of

business, the BAP determined that Merz failed to satisfy his

burden of establishing the elements of section 547(c)(2).
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