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The debtor filed for chapter 11 on December 10, 1990.  Less

than two years after the filing, the Court appointed a chapter 11

trustee.  Prior to the appointment, the debtor acted as debtor in

possession.  On May 25, 1993, the court issued an order to convert

the case from a Chapter 11 to a Chapter 7.  On April 21, 1994, the

trustee filed a complaint to avoid transfers from the debtor to

Clinical Options, Inc., under § 547(b).  Clinical Options contended

that the trustee commenced the proceeding outside the two-year

statute of limitation period described in § 546(a).

The issue was whether the statute of limitations described §

546(a) began to run from the date of the filing of the chapter 11

petition or began to run from the date the trustee was appointed.

The resolution of the issue turned on the interpretation of In re

Softwaire Centre, 994 F.2d 682 (9th Cir. 1993) and In re San

Joaquin Roast Beef, 7 F.3d 1413 (9th Cir. 1993).

The district court held that the statute of limitations began

to run from the date the trustee was appointed based on four

factors.  First, the plain language of § 546(a) supports this

conclusion.  Second, Softwaire Centre is limited to cases where no

trustee has been appointed.  Third, San Joaquin is factually

indistinguishable from this case.  Fourth, the debtor in possession



is not the functional equivalent to trustee when a trustee has been

appointed.
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