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Debt or was the owner of the vendor's interest in a |land sale
contract and the real property subject thereto. Debtor executed a
prom ssory note in favor the plaintiffs and as security assigned
themits interest in the land sale contract. The assignnment was
recorded in the county real property records, but no U C C
financing statenent was filed regarding the assignnent of the
debtor's interest in the |and sale contract.

After an involuntary chapter 7 proceeding was instituted
agai nst the debtor the plaintiffs conmenced this adversary
proceedi ng seeking a declaration that they held a valid and
properly perfected security interest in the debtor's interest in
the I and sale contract and the real property. The trustee
contended that he could avoid the plaintiffs' security interest by
use of his strong arm powers under either 11 U S.C 8544(a)(1) or

(a)(3).

In a previous unpublished opinion (Bullock v. Roost, Adv.
Proc. 689-6179-R7 (Bankr. D. Or. Cct. 5, 1990) (Radcliffe, J.),
E90-7(13)) the Court held that under Oregon | aw the recordi ng of
the assignnent in the real property records served to defeat the
trustee's avoi dance claimas a hypothetical bona fide purchaser
under 8544(a)(1), but did not defeat his rights as a hypotheti cal
judgrment lien creditor under 8544(a)(3). Therefore the trustee
could avoid the plaintiffs' interest in the |and sale contract.

A subsequent appeal to the BAP of that decision was di sm ssed
and the Court held a stipulated facts trial of the remaining
gquesti ons.

The court held that although the plaintiffs had a valid,
perfected security interest in the vendor's interest in the real
property, they lacked a valid perfected security interest in the
debt which the property secured. Under Oregon | aw t he assi gnnment
of a security interest w thout the assignnent of the debt yields
t he assi gnee nothing and hence the plaintiffs' security interest in
the real property was a nullity. The court found that the



plaintiffs' interest in the |land sale contract was subordinate to
the trustee's.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON
IN RE
GOLD KEY PROPERTI ES, | NC. , Case No. 689-60578-R7

Debt or .

M LO BULLOCK & BLANCHE BULLOCK, Adversary Proceeding

)
)
)
)
)
g
) No. 689-6179-R
Plaintiffs, )
)
v. )
)
ERIC R T. ROOST, Trustee, ) MEMORANDUM OPI NI ON
)
)

Def endant .

This matter conmes before the court for trial on stipulated
facts.

Thi s adversary proceedi ng was brought by plaintiffs, as
creditors of the debtor, Gold Key Properties, Inc., against the
defendant, as the trustee in bankruptcy, herein, seeking a
declaration of this court that plaintiffs hold a valid and properly
perfected security interest in the debtor's interest, as vendor, in

a land sale contract and the real property subject to that
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contract. The plaintiffs also seek relief fromthe automatic stay
pursuant to 11 U S.C. 8§ 362 and an order of this court that the
def endant be required to abandon the debtor's interest in the |and
sale contract or initiate foreclosure proceedi ngs due to the
buyer's defaul t.

STI PULATED FACTS

The agreed facts upon which this court is to base its decision
are set forth in the stipulated facts filed herein on Septenber 15,
1992 and the pre-trial order entered herein on May 7, |992.
Essentially, they are as foll ows.

On February 1, 1980, Roye A Marshall and John H Johnson,
Jr., sold certain real property to Beverly J. Cade by way of a |and
sale contract. The contract and the fulfillnment deed were held in
escrow at First Interstate Bank, the successor in interest to
Ti mber Community Bank. On or prior to January 6, 1984, the debtor
acquired all of the rights of the vendors in the |and sale contract
and the real property subject thereto.

On January 6, 1984, the debtor executed a prom ssory note to
the plaintiffs in the principal amunt of $24,015.42. 1In order to
secure the obligation, debtor executed an "Assignnent for
Coll ateral Security of Seller's Interest in Sales Contract" (the
collateral assignnent). The plaintiffs recorded the coll ateral
assignnment in the real property records of Douglas County on

January 11, 1984 but they have not filed a UCC financi ng statenent
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with the State of Oregon, Secretary of State's Ofice. There is no
provision in the collateral assignnment for Cade to nake install nent
paynments under the contract directly to the plaintiffs.

Paragraph 17 of the Cade contract provides in part that in the
event of breach or default, seller may accelerate the debt,
forecl ose the contract or pursue any other right or renedy at |aw.
Cade has failed to make install nment paynents under the contract
since Novenber, 1991. She is, therefore, in default.

The property in question consists of a parcel of real property
and a nobile honme situated thereon. According to the Dougl as
County Tax Assessor's O fice, the property and nobil e honme have an
assessed val ue of $14,607.00. Cade has also failed to pay the
dide - Idlewld Sanitary District assessnent, therefore, there is
a past due anount of $931.00 on that assessnent. Furthernore, the
Dougl as County Tax Assessor's Ofice reports that as of June 24,

1 992, the real property has incurred delinquent taxes in the anmount
of $1,331.92 and the nobile honme situated on the property is
currently $132.85 in arrears in taxes.

To date, no paynents have been nmade to the plaintiffs by the
debtor. Since entering the contract in |980, Cade has not nade any
paynments to reduce the principal balance. On Decenber 17, 1989, a
total of $31,333.38 was owi ng under the contract from Cade.

Paragraph 3 of the collateral assignnment given to the

plaintiffs by debtor provides as foll ows:
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"In the event that assignor shall fail to perform
its obligations under note (1) within thirty days of
default is given, assignee shall be entitled to forecl ose
this assignnment by a suit in equity for strict
foreclosure. The parties agree that foreclosure of this
assi gnment shall be governed by the rul es governing
strict foreclosure of land sale contracts rather than by
the rules contained in ORS Chapter 86 governing nortgages
and that the only equity of redenption of assignor shal
be that fixed by the court in its final decree of strict
forecl osure.”

PROCEDURAL BACKGROUND

On February 27, 1989 an involuntary Chapter 7 bankruptcy
petition was fil ed against the debtor; an order for relief was
entered herein on July 14, 1989. This adversary proceedi ng was
subsequently filed seeking declaratory relief regarding the status
of plaintiff's claimto the debtor's interest in the Cade | and sale
contract. The parties filed cross-notions for sunmary judgnent.

On Cctober 5, 1990, this court entered its order granting each
party's notion for summary judgnent, in part and denying each
party's notion, in part. That order was based upon this court's
opi nion entered on Cctober 5, 1990. |In that opinion, this court
reviewed the respective rights of the parties based upon an opinion

rendered by the Oregon Suprenme Court in Security Bank v. Chiapuzio,

304 Or. 438, 747 P.2d 335 (1987).

Based upon this court's interpretation of the Chiapuzio
decision, this court held that the defendant could not use his
strong arm powers, as trustee, contained in 11 U S.C. 8 544 to

avoid the plaintiff's asserted security interest in the real
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property which is the subject of the Cade contract. This court

al so held, however, that pursuant to 11 U.S.C. 8§ 544(a)(1l) and (2),
t he defendant could avoid the plaintiff's interest in the |land sale
contract (that is the right to receive the contract paynents).

Subsequently, an appeal was taken to the Bankruptcy Appellate
Panel of the Ninth Grcuit. The Panel issued its opinion on July
30, 1991, dism ssing the appeal, based upon its finding that this
court's order granting partial summary judgnent to each of the
parties is interlocutory.

The pre-trial order was entered herein on May 7, 1992.
Thereafter, the parties filed their respective trial nmenoranda.

The stipulated facts were filed Septenber 15, 1992 and the trial
was held that date at which the parties presented their oral
argunents.

The plaintiffs claimthat the defendant has a duty to
forecl ose the Cade contract, because the purchaser, Cade, is in
default for non-paynent. |[|f the contract is foreclosed, their
interest in the real property then has priority over the defendant-
trustee's interest.

In their trial brief, however, the plaintiffs al so argue that
the trustee should be ordered to abandon the property to the debtor
pursuant to 11 U . S.C. 8§ 554(b) because the property is burdensone
to or of inconsequential value to the estate. This assertion is

based on the fact that the purchaser has not made any paynents on
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the contract since about Novenber, 1990, the real property has
accrued $1,331.92 in delingquent taxes, there is $931. 00 past due on
the Aide-ldlewld Sanitary District assessnent and Dougl as County
has threatened foreclosure. Plaintiffs assert that the property is
worth only $14,607. They argue that due to the anmount of the
taxes, and the plaintiff's asserted secured | oan of $24, 015. 42

agai nst the property, there is no net realizable value to the

est ate.

The plaintiffs also assert that they are entitled to relief
fromthe automatic stay to foreclose their assignnent of the | and
sal e contract, based upon the estate's lack of equity in the
contract and the defendant's bad faith in failing to institute
forecl osure proceedi ngs agai nst Cade.

The defendant-trustee argues that the plaintiffs' interest in
the real property which is the subject of the |land sale contract is
a nullity, because the plaintiffs do not owm the debt that it
secures. The defendant al so argues that he owes no obligation to
the plaintiffs to strictly foreclose the Cade contract.

Forecl osure woul d not be prudent because, the plaintiffs are
claimng an interest in the property which puts a cloud on the
title and which would nmake it inpossible for the defendant to
conplete a forecl osure sale.

The defendant disputes plaintiffs' argunment that the Cade

contract is burdensonme to the estate, or that there is no equity in

MVEMORANDUM OPI NI ON- 8



the contract for the estate. |If the court finds that the
plaintiff's interest in the real property subject to the contract
is anullity, then the property will have value to the estate which
the trustee can recover.

Finally, at trial, plaintiffs', through their counsel, \Wde
Regi er, asked this court to reconsider its prior decision granting
partial summary judgnent. Plaintiffs argue that this court
incorrectly applied the Chiapuzio rule to this case and that
present Oregon | aw should apply to determ ne the parties' rights.

| SSUES

Should this court reconsider its prior ruling of October 5,
| 990, granting partial sunmmary judgnment to each of the parties?

Assuming that this court does not alter the Cctober 5, 1990
ruling, this court nust decide the parties' conpeting clains to the
vendor's interest in the Cade | and sale contract.

DI SCUSSI ON

All statutory references are to the Bankruptcy Code, Title 11
United States Code unl ess otherw se indicated.
Reconsi der ati on

During the trial of this adversary proceeding, plaintiff urged
this court to reconsider its order of Cctober 5, 1990, granting
partial summary judgnent. Plaintiffs contend that this court
erroneously applied Oegon law to define the rights of the parties

as set forth in the Chiapuzio decision, and that, in any event,
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this court should apply Oregon law as it presently exists, as
opposed to Oregon law in effect when the bankruptcy petition was
filed, herein.

Bankruptcy Rule 9023 nmakes Fed. R Civ. P. 59 applicable to
adversary proceedings. Fed. R Gv. P. 59(e) provides that "A
nmotion to alter or anmend the judgnent shall be served not |ater
than 10 days after entry of the judgnment.” It is clear that the
plaintiffs have failed to neet the requirenents of this rule.
| ndeed, plaintiffs have not filed any formal notion to alter or
modify this court's October 5, 1990 order. They have only made an
oral request at the trial on Septenber 15, 1992. In addition,
reconsi deration was not one of the issues franmed by the pre-trial
order for the court to decide. Further, the appellants’
(plaintiffs') statenent of issues regarding the appeal to the
Bankr uptcy Appellate Panel (BAP) indicates that this is one of the
i ssues upon which plaintiffs sought to appeal. It is clear that
plaintiffs' "notion" should be denied for these procedural reasons.

In the alternative, were this court to reconsider its prior
ruling, it would appear that this court correctly applied O egon
law in effect when the petition herein was filed, February 27,
| 989.

Plaintiff relies upon In re Reynolds, 726 F.2d 1420 (9th Cr

1984) and In re Conbs, 101 Bankr. 609 (9th G r. BAP 1989) for the
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proposition that a court nust apply the lawin effect at the tine
it renders its decision.

Wi | e Conbs and Reynolds may | end sone support for the
plaintiffs' position, they are both cases involving
di schargeability litigation under 8 523. This court's prior ruling
dealt with the defendant's ability to avoid the plaintiffs
asserted security interest in the Cade contract pursuant to § 544.
Unlike 8 523, § 544(a) provides that the trustee's powers arise as
of the "commencenent of the case."

As noted in this court's prior ruling, the 1989 O egon
Legi sl ature enacted certain anendnents whi ch becane effective
Cct ober 3, 1989, which, arguably, prevent future application of the
Chiapuzio rule. In light of the foregoing discussion, however,
this court is still persuaded that the proper Oregon law to apply
inresolving this case is the Oregon |law that was in effect prior
to the 1989 anmendnents.
Plaintiffs' Interest

This court has previously held that plaintiffs have properly
perfected their security interest in the vendor's interest in the
real property which is the subject of the Cade contract. In
addition, this court has held that the plaintiffs failed to
properly perfect their security interest in the Cade contract

itself or the stream of paynents provided for therein. Defendant
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now contends that since plaintiffs are unperfected in the contract
paynents, their interest in the land is a nullity.

The rights of the respective parties nust be determ ned by
appl ying Oregon | aw.

The Oregon Courts have held that where, as here, a party owns
a security interest in collateral, but does not own the underlying

debt secured, the security interest is a nullity. Futrell v.

Wagner, 96 Or. App. 27, 771 P.2d 292 (1989); Schleef v. Purdy, 107

O. 71, 214 P.2d 137 (1923). A holder of a security interest in
realty without the underlying debt intended to be secured thereby
has no renedy.

Al though the plaintiffs' attenpt to distinguish the case, the
facts in the Futrell opinion are simlar to those presented here.
Futrell owned a vendor's interest in a land sale contract. Futrel
assigned that interest to Busby as security for a loan. Under the
assignnment, Futrell retained the right to collect paynents on the
contract. Busby then borrowed noney from Houston. |In order to
secure the | oan, Busby executed an assignnent of his assignee's
interest in the |and sale contract to Houston.

The Futrell court was called upon to deci de what i nterest
Houst on had acquired as a result of the assignnent by Busby. The
court held that since Busby only held a security interest in the
| and sal e contract and he did not assign to Houston the underlying

debt that the security interest secured, Houston obtai ned nothing

MEMORANDUM OPI NI ON- 12



by way of Busby's assignnment. In so holding, the court stated the
general rule that: "The assignnent of a security interest wthout
the assignnment of the debt that it secures yields the assignhee
nothing." 771 P.2d 292, 294.

Here, plaintiffs have a valid perfected security interest in
the vendor's interest in real property under the Cade contract, but
t hey have not properly perfected their security interest in the
stream of paynents resulting fromthat contract, hence they have a
security interest in real property, but lack a valid perfected
security interest in the debt which the property secures. Hence,
it would appear that the Futrell rationale is applicable here.
Accordingly, it would appear that the defendant is correct and that
the plaintiffs' security interest in the real property subject to
the Cade contract is a nullity.

In light of the foregoing, it is obvious that the defendant
shoul d not be required to abandon the Cade contract, that the
contract ought not to be abandoned by the trustee and that granting
plaintiffs' relief fromstay in this matter would be i nappropriate.

A judgnent shall be entered herein declaring that the interest
of the plaintiffs in the Cade |and sale contract is subordinate to
t hose of the defendant, as the trustee, herein.

CONCLUSI ON
This court agrees with the defendant-trustee's assertion that

the plaintiffs security interest in the vendor's interest in the
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| and subject to the Cade contract is a nullity for the reasons
stated above. It also follows that the plaintiffs' request that
def endant abandon the contract or that plaintiffs be given relief
fromstay should be denied. Finally, a judgnent should be entered

denying the plaintiffs' notion to reconsider.

ALBERT E. RADCLI FFE
Bankr upt cy Judge
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